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Intervenor-Appellant Barbara J. Brohl in her official capacity 

as Executive Director of the Colorado Department of Revenue and 

the State Licensing Authority ("State Licensing Authority"), 

respectfully files this Notice of Appeal in the above referenced case. 

A. Nature ofthe Controversy. 

Pursuant to the Colorado Constitution, statute, and agency rule, 

only persons who are licensed by the State Licensing Authority may 

own, control, manage, operate, or work in a licensed marijuana 

businesses. In this marriage dissolution matter, the district court 

appointed a receiver over several marijuana businesses that are owned 

by Respondent-Appellee. The receiver is not licensed by the State 

Licensin Authorit , nor has the receiver a lied for such a license. 

The State Licensing Authority intervened and requested that the 

court discharge the unlicensed receiver with respect to the marijuana 

businesses unless the receiver became licensed. The court denied the 

motion to modify the receivership order, holding it had the inherent 

authority to appoint a receiver, and its authority was not limited by the 

State's licensure requirements. The order directs the commission of 
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unlawful acts by allowing the receiver to control, manage, and operate 

the marijauana businesses without a license. The order also violates the 

·separation of powers, as the court has in effect granted the receiver a 

license, but which authority is vested in the State Licensing Authority. 

B. Orders Being Appealed and Appellate Court 
Jurisdiction. 

A copy of the order appointing the receiver, dated September 19, 

2016, is attached as Appendix A. A copy of the transcript of the district 

court's order denying the State Licensing Authority's motion to modify 

the receivership order (see particularly pp. 57:13 to 64:18) is attached as 

Appendix B. The district court clarified on the record that the 

transcript of the hearing would serve as its order, and it did not issue a 

ritt~noruer enying -:ne-State icensing Autnority s mo ·on. 

Juris diction lies in this Court under the provisions of Colo. R. of 

App. P. 1(a)(4) (providing for an appeal from an order appointing a 

receiver and an order overruling a motion to discharge a receiver) and 

4(a). 

C. Whether the Order Resolved All Issues. 

The orders on appeal do not resolve all issues in the ongoing 
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marriage dissolution proceeding, but the orders are appealable as of 

right. See Colo. R. of App. P. 1(a)(4). 

D. Whether the Order is Final. 

The orders are final for purposes of appeal. 

E. Date of Order and Mailing Date of Order. 

The order appointing the receiver is dated September 19, 2016, 

and, per the filing stamp, was filed and, presumably, served the same 

day. The State Licensing Authority learned of this case and the order 

appointing the receiver on September 22, 2016. The order granting the 

State Licensing Authority's motion to intervene was made on 

September 29, 2016, during a hearing in which counsel and the parties 

were present. The order denying the State Licensing Authority's 

motion to modify the receivership order also was made on September 

29, 2016, during the same hearing in which counsel and the parties 

were present. The district court stated that the September 29, 2016, 

hearing transcript was its order. 

F. Motions for extensions of time to seek post-trial 
relief. 

No motions for an extension of time to file motions for post-trial 

4 



relief were filed and none have been granted. 

G. Motions for Post-Trial Relief. 

The State Licensing Authority filed a motion to alter or amend 

the judgment based on errors of law pursuant to Colo. R. Civ. P. 59 on 

October 13, 2016. The State Licensing Authority's motion is attached 

as Appendix C. 

H. Date Motions for Post-Trial ReliefWere Denied. 

The State Licensing Authority's motion to alter or amend the 

judgment remains pending before the district court. The trial court 

retains jurisdiction to rule on the Colo. R. Civ. P. 59 motion regardless 

of the filing of this notice of appeal. Colo. R. App. P. 4(a). 

I. Date of Order Extending Time to File Notice of 
Appeal. 

No such extension has been requested. 

ADVISORY LIST OF THE ISSUES 

1. The district court erred as a matter of law in ruling that it 

has the inherent and/or equitable authority to appoint a receiver over 

marijuana businesses where the receiver lacks the constitutionally and 

statutorily required license to own, operate, manage, control, or work in 
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licensed marijuana businesses. A court, whether acting under law, 

equity, or its inherent powers, cannot order unlawful acts. 

2. The district court violated the separation of powers by 

effectively granting the receiver a license and permitting him to 

exercise the privileges and powers of marijuana occupational and 

businsess licenses, where, pursuant to the Colorado Constitution and 

statute, the State Licensing Authority has exclusive jurisdiction over 

marijuana licensure. 

TRANSCRIPT 

A transcript is necessary. Specifically, the transcript of the 

hearing and the district court's orders on September 29, 2016. The 

hearing has already been transcribed by the court reporter and 

provided to all parties, including the State Licensing Authority. The 

State Licensing Authority respectfully requests that the transcript be 

included in the record, as will be reflected by the State Licensing 

Authority's Designation of Record on Appeal. 
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COUNSEL FOR THE PARTIES1 

Intervenor-Appellant: 

Petitioner-Appellee: 

Respondent-Appellee: 

Claudia Brett Goldin #23116 
First Assistant Attorney General 
Nathan Bruggeman #39621 
Assistant Attorney General, 39621 
Ralph L. Carr Colorado Judicial Center 
1300 Broadway, 8th Floor 
Denver, CO 80203 
Tel.: (720) 508-6342 (G) I 6138 (B) 
claudia.goldin@coag.gov 
nathan. bruggeman@coag. gov 

Kristi Wells 
Caroline Witkus 
Gutterman Griffiths PC 
10375 Park Meadows Drive, Suite 520 
Littleton, Colorado 80124 
Tel.: (303) 858-8090 
kwells@ggfamilylaw .com 
Carolyn@ggfamily law .com 

Gary Nicholas 
Nicholas Family Law 
4601 DTC Blvd., Ste. 1000 
Denver, Colorado 80237 
Tel.: (720) 370-7392 
garynicholas@mac.com 

1 The Receiver appointed by the district court is Sterling Consulting 
Corp., 4101 E. Louisiana Ave., Ste. 300, Denver, CO 80246. The 
Receiver is represented by John M. Tanner, Fairfield and Woods, P.C., 
1801 California #2600, Denver, CO 80202. The Receiver is not a party, 
as the Receiver has been appointed to act on behalf of the district court. 
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APPENDICES 

A copy of the district court's order appointing receiver is attached 

hereto as Appendix A. 

A copy of the transcript of the order denying the State Licensing 

Authority's motion to modify the receivership order is attached hereto 

as Appendix B. 

A copy of the State Licensing Authority's motion to alter or 

amend the judgment pursuant to Colo. R. Civ. P. 59 is attached hereto 

as Appedix C. 
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Respectfully submitted this 4th day of November, 2016. 

CYNTHIA H. COFFMAN 
Attorney General 

First Assistant Attorney General 
NATHAN A. BRUGGEMAN* 
Assistant Attorney General 
Revenue & Utilities Section 
*Counsel of Record for Intervenors, 

Barbara J. Brohl in her official 
capacity as Executive Director of the 
Colorado Department of Revenue and 
the State Licensing Authority for the 
Marijuana Enforcement Division 
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CERTIFICATE OF SERVICE 

I certify that the foregoing NOTICE OF APPEAL (with 
attachments) was served upon all parties herein by electronic mail 
and by depositing copies of same in the U.S. mail, first-class postage 
prepaid, at Denver, Colorado, this 4th day of November, 2016, 
addressed as follows: 

Kristi Wells 
Caroline Witkus 
Gutterman Griffiths PC 
10375 Park Meadows Drive 
Suite 520 
Littleton, Colorado 80124 

kwells@ggfamilylaw .com 
Carolyn@ggfamilylaw. com 

Gary Nicholas 
Nicholas Family Law 

John M. Tanner 
Fairfield & Woods 
1801 California #2600 
Denver, Colorado 80202 

itanner@fw law .com 

Denver District Court 
Hon. Lael Montgomery 

4601 DTC Blvd., Ste. 1000 
Denver, Colorado 80237 (filed with Denver District Court 

----~''Clerk ana courtsey copy 
electronically mailed to Judge 
Montgomery's clerk) 

garynicholas@mac. com 
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'"' .,..,., m r>n. c. 
~ .... , L ..... ~, ·r District Court, Denver County, Colorado 

Denver City & County Building 

2016 
52 CASE NUMBER: 2016DR30~: 

143 7 Bannock Street, Room 256 
Denver, CO 80202 
(720) 865-8301 
In re the Marriage of: .A.COURTUSEONLY A 

Petitioner: KELSYM. YATES Case Number: 16DR30252 
Div: 303 

. Respondent: KlRI A. HUMPHREY Ctrm: 

ORDER APPOINTING RECEIVER- AMENDED BY ATTACIJING EXHIBIT A 

This matter has come before the Court this J!L day of Sl!iPI , 2016, on 
the Petitioner's Verified Forthwith Motion for Appointment ojReceiver for Business 
Pursuant to C.R.C.P. 66 ("Motion") with respect to the Property. The term "Property" 
is deJlned in Exhibit A attached to this Order. 

Having examined the Motion, and the accompanying materials submHted by 
Petitioner, the Court is now fully advised ill the premises. 

If {{t!$f'tJ11d(,ll.t·~ f<.t.s{X),~ j (Mcd Yr..fi ric~tY~'S Rqi.y ~ ;f~ o..cc.o'"pQ.I1yil'1~ . 
_______ ____l__l...LJ..L~Oll.RT HEREBY FINDS THAT: ~_._..'--------

A. The Court has jurisdiction over the subject matter. 

B. Venue. is proper pursuant to C.R.C.P. 98(a) and (c). 

C. The allegations set forth in the Motion are true. The Motion establishes 
the Petitioner's right to the appointment of a Receiver and the relief requested. 

D. The Court has reviewed the exhibits submitted with the Motion, and finds 
that the marital estate has established an interest in the Property. 

E. The Property, revenues, income, issues, and profits derived from the 
Property, are in danger of being materially injured, impaired , reduced in value, or lost. 

F. Any transfer of all or part of the Property wi11 operate to diminish the 
rights of the Petitioner. 
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G. The appointment of a receiver for the Property is reasonable and necessary 
for the protection of the Property and the rights of the parties, .including the marital 
estate, in this case. Based on the standards set forth in Rule 66, C.R.C.P., and case Jaw 
thereunder, and based on legal and factual arguments of the Petitioner Rnd other parties, 
as set forth in the Motion, the Petitioner is entitled to entry of this Order. 

H. The Petitioner lias demonstrated a reasonable probability of success on the 
merits, there is no plain, speedy; and adeqQ.aJe remedy at law, the appointment of a 
receiver will not disserve the public interest, the balance of the equities favors the 
appointment of a receiver and the appointment of a receiver will preserve the assets of 
the estate pending the entry of Decree of Dissolution of Marriage. 

I. Sterling Consulting Corporation, whose business address is 4101 East 
Louisiana Avenue, Suite 300, Denver, Colorado, 80246, is a suitable entity to be 
appointed as receiver for the Property. 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED THA'J': 

1. Sterling Consulting Corporation is appointed as receiver (the "Receiver") 
for the Property and is hereby directed and empowered to take immediate control of the 
Property and operate the Property on the Court's behalf in custodia legis. The Receiver 
shall manage, operate, and protect the Property subject to the supervision and exclusive 
control of this Court. The Receiver is appointed as an equity receiver to maintain, and 
not liquidate, the Property, unless the Court deems liquidation of the Property 
necessary. 

2. The Receiver shall have all the powers and authority usually held by 
receivers and reasonably necessary to accomplish the purposes herein stated including, 

------b-u-t--'net--1-H.nJ tecl-ta,the--:fG-Ugwing-p-O--wers---and-duties :whi.c.h.ma.~..._e._._d_.w"'--i.__._t.._._h>-Lm...._J...__t _______ _ 
further Order of the Court: 

a. To hire and retain and otherwise obtain the advice and assistance of 
such legal counsel, accounting, property management, and other experts and 
professionals as may be necessary to the proper discharge of the Receiver's duties, with 
all reasonable expenses incurred in connection therewith deemed to be expenses of the 
Receivership Estate, and to pay such professionals from the rents, revenues, and 
proceeds of the Property without further application to, or Order of, the Court; 

b. To manage, operate, maintain, repair, and otherwise control the 
Property as necessary to prevent diminution of its value at the level the Receiver 
reasonably deems appropriate, which may be at a limited service level or may include 
the suspension of operations altogether which shall include the following: to exercise 
all of Petitioner's and Respondent's rights and remedies with respect to proceedings 
brought to collect any accounts related to the Property, to open, transfer, and change all 
bank accounts, trade accounts, and merchant accounts wherever located containing 
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funds associated with the Property, and deposit all sums received by the Receiver in a 
11nancial institution insured by the federal government or to the extent funds from a 
marijuana business are unable to be deposited in a financial institution insured by the 
federal government in contravention of the Receiver's obligations, in such other . 
accounts as are available to hold funds from a marijuana bus.iness; in the name of the 
Receiver, to write checks and make withdmwals on such accounts; contract for and 
obtain such services, utilities, supplies, equipment and goods as arc reasonably 
necessary to operate, preserve, and protect the Property; to reject any leases, 
agreements, or unexpired contracts of Respondents connected to the Property that are a 
burden on the Property; to obtain, renew, and terminate all insurance policies for the 
protection of the Property and fo.r the protection of the interest of the Receiver and the 
parties to this action with respect to Property; provided, however, no contract executed 
by the Receiver shall extend beyond the termination of the Receivership unless 
authorized by the Court; 

c. To change any or all locks on any Property; 

d. To conduct a full inventory of all Personal Property; 

e. To invest funds of the Receivership Estate, without further 
permission of the Court, in savings accounts or in securities backed by the fulJ faith and 
credit of the United States or to the extent funds from a marijuana business are unable 
to be deposited in savings accounts or in securities backed by the full faith and credit of 
the. United States in contradiction to the Receiver's obligations, in such other accounts 
as are available to hold funds from a marijuana business; 

f . To account to this Court for all sums received and expenditures 
made and file periodic receiver's reports to this Court from time to time, not less than 

------..·vety-t-!uee-me>JHhs.'!-----------------------------------

g. During the term of the Receivership Action, the Receiver may issue 
Receiver's Certificates to parties to this Receivership Action and to third parties in 
exchange for funds to pay for the fees, costs , and expenses of the Receivership Estate 
with the approval of this Court. Receiver's Certificates shall bear interest and shall be 
a preference claim upon the Properties. The receiver may is.sue a Receiver's Certificate 
secured by the Property in exchange therefor provided that the receiver offers the 
Petitioner herein ten days to provide, or arrange, the financing under better terms and 
conditions; 

h . To apply for, obtain, renew and , as necessary, to prevent the loss of 
all trademarks, copyrights, patents, licenses, permits and entitlements required for the 
preservation or operation of the Property or issued in connection with therewith; 

1. 'fo settle any claims against the Property with the approval of this 
Court; 
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j. To notify any and all insurers under insurance policies affecting the 
Property of the pendency of these proceedings and that, si1bject to the prior rights of 
any party holding a lien encumbering the Property, any proceeds paid under any such 
insurance policies shall be paid to the Receiver until such time as the said insurance 
carriers are advised to the contrary by this Court or until they receive a certificate 
issued by the Clerk of this Court evidencing the dismissal of this action; and 

k. To preserve and protect the improvements located on the Property, 
and to secure same against loss and damage, and to preserve any and all construction 
claims and warranties as necessary. 

3. The Receiver is hereby authorized to apply the rents, revenues, income, 
issues, and profits collected by the Receiver in connection with the management and 
operation of the Property: first, to the Receiver's compensation as identified in 
paragraph 4 below; second, to pay the Receiver's attorney fees; third, to repay the other 
out-of-pocket expenses incurred by the Receiver in connection with the receivership; 
fourth, to repay all sums borrowed by the Receiver as evidenced by Receiver's 
Certificates; sixth, to pay the costs of preserving and repairing the Property; seventh, to 
pay the other costs and expenses of the receivership, including but not limited to 
payment of real and personal property taxes, insurance, water and sanitation bills, 
utilities and other operating expenses; eighth, whenever sufficient funds are available 
for such purpose, the Receiver shall make principal and interest payments toward any 
loans that are secured by a lien on the Property in the order oftheir priority, and ninth, 
to a fund to be held by the Receiver, pending further order of this Court. This fund may 
be in an interest-bearing account, at the discretion of the Receiver, provided such 
account shall be protected by the full faith and credit of the United States, or to the 
extent funds from a marijuana business are unable to be deposited in savings accounts 
or in securities backed by the full faith and credit of the United States in contradiction 

---------.:ot~otigations, in suclruth-e-mn"tlnts as are avcritnt-1-e-m---hutd~s--from·-------

a marijuana business. · 

4. On a monthly basis, to pay for its services as Receiver and its staff at the 
following hourly rates: $385.00 per hour for principals of Sterling for the first ten 
hours of each month; $300.00 per hour for the second ten hours of each month, and 
$200.00 per hour for all additional hours of each month. The Receiver's compensation 
for the services of its financial officer shall be $75.00 per hour and associates shall be 
compensated at $40.00 per hour. The Receiver shall submit its invoices to the Court for 
approval within 10 days after the 20th of each calendar month for services from the 21st 
of the previous month through the 201

h of the current month. The Receiver shall pay 
80% of the invoice as submitted and reserve 20% subject to Court approval of the 
invoice. The reserved 20% shall be paid with the invoice for the following month 
unless there is an objection to the amount filed with the Court. 
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5. Within five (5) Court days of the date of this Order, the Receiver shall 
execute and file an Oath of Receiver with this Court accepting the appointment and 
agreeing to fully and faithfully exercise all powers and discharges under this Order, any 
subsequent directives ofthis Court, and applicable law. . 

6. The Receiver shall not be required to post a receiver's bond. 

7. The Receiver shall be enti tied to immediate possession, custody, and 
control of the Property of the Receivership Estate, subject to the following: 

a. The Receiver shall give written notice of this action and provide a 
copy of this Order to any interested person and to any persons in possession of the 
Property pursuant to C.R.C.P. 66(d)(3); 

b. All parties are Ordered to turn over immediately to the Receiver 
any Property in their possession, custody, or control; and 

c. With respect to any items required to be turned over to the Receiver 
under this Order, the Receiver may, in the Receiver's sole discretion, accept 
photocopies of such documents accompanied, in each case, by the certification of the 
person delivering the copy that such document is a true, correct, and complete copy of 
the original. In such event, the Receiver shall have the right at any reasonable time, on 
reasonable notice, to inspect the originals of_ such documents. 

8. Except as may be expressly authorized by this Court after notice and 
hearing, Respondent and his agents, employees, and assigns are enjoined from: 

a. Collecting any revenues from the entities or related to the Property, 
or withdrawing funds from any bank or other depository Account relating to the entities 
or the Property; 

b. Terminating, or causing to be terminated, or transfer/ selling or 
encumbering or causing to be transferred, sold, or encumbered any license, permit, 

, lease, franchise agreement, contract, or agreement relating to the entities or the 
operation of any of the businesses on such property; and 

c. Otherwise interfering with the operation of the Properties or the 
Receiver's discharge of its duties hereunder. 

9. All owners of real and personal property leased or rented to the 
Respondent for the benefit of the Property are hereby enjoined, for a period not to 
exceed ninety (90) days ti·om entry of this Order, from seizing, or preventing the 
Receiver from taking possession of the leased or rented property except with the 
approval of this Court. Delivery of a copy of this Order to any such owner shall serve 
as formal notice of this Order and the owner's obligations under this paragraph. 

5 



10. Respondent or anyone else in possession of records related to the Property 
shall respond in a timely fashion to requests and inquiries of the Receiver concerning 
such records, record keeping protocols, filing systems, information sources, passwords, 
algorithms, and processes used to manipulate data, and similar matters. With respect to 
any information or records stored in computer-readable form or located on computers of 
the person in possession of the records, such person shall provide the Receiver f~ll 
access to all media on which such records are located and all computers and the 
necessary application, system, password, and other software and information necessary 
to review, understand, print, and otherwise deal with such computerized records. For 
purposes of the Department of Revenue- Marijuana Enforcement Division Rules M-309 
and R-309, the Court is deemed an employer or employee of the Property entity and 
therefore authorized to access, and grants its Receiver the right to access the METRC 
system. 

11. Any debts, liabilities, or obligations incurred by the Receiver in the 
course of this receivership, including the operation or management of the Property, 
whether in the name of the Receiver, the Property, or the Receivership Estate, shall be 
the debt, liability, and obligation of the Receivership Estate only and not of the 
Receiver or any employee or agent personally. 

12. By making this request for the appointment of a receiver, Petitioner does 
not render herself liable for the costs and expenses of the Receivership Estate, nor is 
Petitioner required to advance funds to the Receiver to meet the capital needs of the 
Receivership Estate. 

13. In the event there are insufficient funds to repay any Receivership 
expenses as contemplated above, the Receiver's unpaid compensation and unpaid 
expenses shall have a lien encumbering the Property having a priority senior to that of 

----------&ny---R-ee-ei-ve r' s C el't-i-t=ie-ate-B-f----:t).e-e~:F-T-r-w;t-.--+-hG-J{-~~i-v.er-Q-f-M-kl-e+-o-f----fnl.y-unpaid-anu----------:,----
past-due Receiver's Certificate are hereby authorized to execute and record in the Clerk 
and Recorder's Office for any county in which the real property is located Certificates 
of Lien putting third-parties on notice of such liens. Any such lien may be released of 
record by a Certificate of Release of Uen executed by the Receiver and recorded in the 
county where such Certificate of Lien was previously recorded. The Receiver or holder 
of any unpaid and past-due Receiver's Certificate are shall be entitled to all costs and 
expenses associated with enforcing such lien and such amount shall be secured by such 
lien. 

14. Except as may be expressly authorized by the Receiver or approved by 
this Court, no person may buy, sell, or otherwise transfer any Property in the control of 
the Receiver. 

15. Sheriff's assistance to enforce the tenns of this Order in the form of 
peace-keeping duties is hereby authorized. 
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16. All actions that seek equitable, in rem, direct, or indirect relief against the 
Property, Receiver, or the Receivership Estate are hereby stayed. Without limiting the 
generality ofthe foregoing, this Order also expressly stays any pending or future 
administrative, foreclosure, and other actions, the remedy for which is a penalty, lien, 
taking, or other impairment against the Property absent express permission of this 
Court. Any party desiring such relief must bring that request by motion in the matter. 

17. All who are acting, or have acted, on behalf of the Receiver at the request 
of the Receiver, are protected and privileged with the same immunities and protections 
of this Court as the Receiver has. 

18. 'J'he Receiver shall serve notice of any request for relief or approval of 
any action on every party tiling an entry of appearance in this proceeding. 

19. Court approval of any motion or requests for authorization filed by the 
Receiver, shall deemed granted unless opposed within ten business days after the 
service by the Receiver of written notice of such request upon anyone entering an 
appearance in this action. The Receiver shall reply within three business days. 

DONE this l'l day of 6Ef.J I , 2016. 

BY: 
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EXHIBIT A 

The "Property" shall be comprised of the "Frosted Leaf" group of business entities 
including, but not limited to, the below identified known entities and all unknown ' 
entities in t.he control group of any known entity: . 

• Serenity Moon Wellness Center, 
LLC 

• ADO Herbal Medicine, Inc. 
• FL89, LLC 
• Frosted Leaf, LLC 
• Straight River, LLC 
• Alpine Herbal Wellness, LLC 
• Vape Tools, LLC 
• 420 Events, LLC 
• Canna Co, LLC 

• 4935 Pearl Street, Denver, CO/ 
4935 Pearl Street, LLC 

• 399 S. Harrison Street, Denver, 
CO/ 399 Harrison Street, LLC 

• 5200 E. 43rd Ave, Denver, CO/ 
5200 East 43rd Avenue, LLC 

• 3950 N. Holly Street, LLC 
• 11975 East 40th Avenue, LLC 

The Property shall also be comprised of all personal property, including all 
tangible and intangible property necessary to the operation of the Property, wherever 
such personal property is located (the "Personal Property"), as described below: 

1. All financial assets related to the Property, including all revenues and 
income related to, or derived from, the Property, securities, checks, drafts, notes, 
certificates, deposits, rent payments, lease payments, revenues, toyalties, income, 
issues, profits, insurance payments, condemnation awards, rent rolls, 

2. All documents, books, records, and information related to the Property 
and the improvement of the Property, including development and construction plans and 
specifications, contractor lists, leases, blueprints, building permits, property 
entitlements, soil reports, engineering reports, inspection reports, cQntracts to which 
Respondent is a party, 

3. All accounts receivable and payable, notes payable, books of account, 
receipts, checkbooks, tax returns, certificates of deposits, escrowed funds and deposits, 
bank accounts, operating accounts, merchant accounts, security deposits, security 
deposits, payment intangibles, letter-of-credit rights (as such terms are defined in the 
UCC), and financial instruments. All such accounts shall be referred to as "Accounts." 

4. All tangible property related to the Property including equipment, 
inventory, appliances, software, computers and computer equipment, office equipment, 
furniture, furnishings, tixtures, inventory, construction materials, motor vehicles, 
supplies, investment property, books and records, chattel paper all accessories, 
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attachments, parts, equipment, and repairs now or hereafter attached or affixed to or 
used in connection with any tangible property whether now owned or hereafter acquired 

5. All documents and other financial records relating to the Property 
including correspondence to, from or referring to, in.surance policies, certificates and 
licenses, franchise agreements contracts to which Respondent is a party, rights, claims 
or chose in action of Respondent, general intangibles, whether in documentary or 
electronic form. 

6. With respect to any records or information existing in computer memory 
or other electronic medium, such information shall be deemed to include the medium on 
which such information is stored and appropriate software and hardware to access such 
information. 
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REPORTER'S TRANSCRIPT OF PROCEEDINGS 
September 29, 2016 

In Re the Arbitration of: 

KELSY YATES, 

Petitioner, 

v. 

KIRI HUMPHREY, 

Respondent. 

14 PROCEEDINGS HAD BEFORE LAEL MONTGOMERY, 
Arbitrator, 1601 Blake Street, Suite 400, Denver, 

15 Colorado 80202 at approximate time of 1:05 p.m., and 
reported by Ashley D. Maag, Registered Professional 
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Hunter+Geist, Inc. 

303.832.5966 
800.525.8490 

1900 Grant Street, Suite 1025 
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WHEREUPON, the following proceedings were 
taken pursuant to the Colorado Rules of Civil 
Procedure. 

* * * * * 
PROCEEDINGS 

THE COURT: We will go on the record. 
This is Denver District Court Case 16DR30252. I'm 
Judge Montgomery, the judge appointed to try this 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 
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case, In Re the Marriage Kelsy Yates and Kiri 
Humphrey. For the benefit of my memory and the court 
reporter, we're going to go around the room and 
introduce ourselves. 

MR. TANNER: I'm Jack Tanner with 
Fairfield and Woods here on behalf of Sterling 
Consulting Corporation as receiver. With me is Rick 
Block, who is the president of Sterling. 

THE COURT: Thank you. 
MS. WITKUS: Good afternoon, Your Honor. 

Carolyn Witkus, 39237, on behalf of the petitioner, 
Kelsy Yates. 

THE COURT: Thank you. 
MS. WELLS: Good afternoon, Your Honor. 

Kristi Wells, Registration No. 39541, on behalf of 
petitioner, Kelsy Yates. 

MS. YATES: Good afternoon, Your Honor. 

1 I'm Kelsy Yates, wife. 
2 THE COURT: Thank you. 

6 

3 MR. GOUTELL: Good afternoon, Your Honor. 
4 John Goutell, 33215, on behalf oflimited intervenors, 
5 Frosted Leaf and Mr. K.iri Humphrey. 
6 MR. NICHOLAS: Your Honor, Gary Nicholas 
7 on behalf of the respondent, and the respondent 

----1·-8·--appears-here-in-pcrsOI . 
9 THE COURT: Noted. 

10 MR. BRUGGEMAN: Good afternoon, Your 
11 Honor. Nate Bruggeman for the attorney general's 
12 office representing Barbara Brohl, as the executive 
13 director of the department of revenue and the state 
14 licensing authority along with Claudia Brett Goldin, 
15 first assistant attorney general. 
16 THE COURT: Would you spell your last 
17 name, please. 
18 MR. BRUGGEMAN: Yes, ma'am. 
19 B-r-u-g-g-e-m-a-n. 
20 THE COURT: Almost. 
21 MS. BRETT GOLDIN: And Claudia Brett 
22 Goldin, as he said, also with the attorney general's 
23 office, also on behalf of the department of revenue. 
24 With us here is Dominique Mendiola, who is the senior 
25 regulatory advisor for the marijuana enforcement 
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division at the department of revenue. 
THE COURT: Can we have your last name, 

please. 
MS. MENDIOLA: Yes, M-e-n-d-i-o-1-a. 
THE COURT: Got it. Thank you. This 

matter was set for a conference on motions to 
intervene. I think maybe we'll just make it an oral 
argument, not really much difference. I have read 
everything that has been filed. I just got your 

7 

motion, Mr. Goutell. You have to e-mail my assistant, 
or she doesn't know it's on there to pull it off. 

MR. GOUTELL: I e-mailed it to the wrong 
person, because I hade-mailed it to Ms. Mauro by 
mistake, so I apologize. 

THE COURT: Got it. Anyway, I got it, so 
we're good. So I read it, I've read what everybody 
sent me. Mr. Goutell, is there anything that you want 
to add on behalf of Frosted Leaf? I just read your 
motion, so I know what you said. 

MR. GOUTELL: No. I mean, I think in a 
nutshell, Frosted Leaf is in a very, very awkward 
position because they're faced with the unwholesome 
prospect of failing to abide by your order and being 
improper to the Court, which they certainly don't want 
to do. And, yet, if they comply with the order, I 

think there is a very real risk that they're in 
violation of Colorado law. So that is an untenable 
position for those parties. 

8 

THE COURT: Anybody else want to be heard 
briefly on Mr. Goutell's motion? And I've read your 
response. 

MS. WELLS: Thank you, Your Honor. Just 
~Fiefly,-with-all-due-respee , FFostecl-beai' is-Kiri 
Humphrey. It is 100 percent Kiri Humphrey. And the 
reason the entire issue ofthe receiver is before this 
court is because Mr. Humphrey has not participated in 
this divorce process for six months, in terms of 
making his disclosures and responding to discovery. 
And the revolving door of attorneys on Mr. Humphrey's 
behalf, including Mr. Goutell, who has been in this 
case and had been out of this case and who is now back 
in the case, is simply adding to the expense of this 
litigation. 

We object to Mr. Goutell intervening on 
behalf of the entities, because Mr. Kiri Humphrey is 
here represented by divorce counsel who is perfectly 
competent to address all the issues that this court 
needs to address with respect to the domestic 
relations issue: 

THE COURT: Thank you. So the first 

2 (Pages 5 to 8) 
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thing that came to my mind is that if the marital 
assets all start having their own lawyers, divorce law 
is going to get very complicated indeed. The Frosted 
Leaf collection of businesses is a marital asset to be 
equitably allocated in this divorce when we get to 
that point, and I am not persuaded at all that -- any 
more than a law practice or a medical practice or a 
real estate commercial investment firm or anything 
that might be a marital asset is required to intervene 
in its owner's divorce case and be separately 
represented. And the motion to intervene on behalf of 
the parties marital asset is denied. 

Next, I think we have Ms. Brett Goldin's 
motion to intervene on behalf of the licensing 
authority. So I'm not sure ifl need to rule on the 
motion to intervene as much as just you can make a 
special appearance to argue your position, and then 
depending.on that, you're in or you're out. 

9 

MS. BRETT GOLDIN: That sounds good to 
us, Your Honor. So do you want to hear argument now 
on everything? 

THE COURT: What do you want to argue 
about? 

MS. BRETT GOLDIN: Great. I'm just 
checking. So what I would like to maybe do is just 
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1 start with the -- then do you want me to go to the 1 
2 podium? 2 

3 THE COURT: Yes, that might be easier. 3 

4 MS. BRETT GOLDIN: And if it's okay, what 4 

5 I would like to do is start out with the argument and 5 

11 

MR. TANNER: A response to the motion to 
modify, we filed that. 

THE COURT: I don't have that. 
MR. TANNER: You can have my copy. 
THE COURT: Yes--
MR. TANNER: Now, I didn't print--
THE COURT: --I need a copy of that. 
MR. TANNER: Maybe you want her copy, 

because I shrunk mine down. 
MS. WITK.US: The only trick about mine is 

it is double sided. We can share, Your Honor. 
THE COURT: I wonder-- the problem-

this is one of the hiccups in appointed judges, is 
that things get filed absolutely properly, and unless 
my assistant is e-mailed that it has been filed, she 
can't go in and pull it off of the Court's Web site. 

MR. TANNER: Your Honor, in fact, in this 
case, it is worse than that, and this is something I 
asked your assistant about, they won't let us file 
that electronically because they say we're not in the 
case and it is a suppressed case. So I e-mailed it to 
your assistant, and I'm hoping to maybe work with her 
after this hearing to figure out how we can, in the 
future, file electronically. 

MS. WELLS: Your Honor, would it be 

12 

worthwhile for you to take some time for you to read 
it before we start? 

THE COURT: I think that maybe makes 
sense. Is there anything else I don't have? I read 
yours. 

6 tum it over to Mr. Bruggeman. 6 MS. WELLS: We filed three responses. 
7 MS. WITK.US: And just so I understand, 7 THE COURT: I got all three. 

----t---<>il--"'"f;{our-tionor;--the-Botlrt--is--not=ruling-on-the-mot-ionfl--tlto~--t--.Q_R ____ ---,I'tv' •• ~H .. t .. :-Tt-:.',AA~::I'l''>~-Tli.,.N · R:---'Fhafs..the-only--thing-w_e---
9 intervene, it wants to hear the whole thing together 9 

10 before--: 10 

11 THE COURT: Yes. She is specially 11 

12 appearing to make her arguments. 12 

13 MS. WITK.US: Sounds good. 13 

14 MS. BRETT GOLDIN: And I believe we cited 14 

15 in the motion to intervene the special provisions in 15 

16 Rule 24 related to state agencies and the ability to 16 

17 intervene in proceedings, and so we are moving 17 

18 pursuant to that. 18 

19 Kind of as a little backdrop and 19 

20 partially in response to the motion filed-- or the 2 0 

21 response to our motion filed by the receiver, I 21 

22 thought it would be helpful to give a little history, 22 

23 because not all of that was accurate. 23 

24 THE COURT: Wait. I don't have a motion 24 

25 response. 25 

filed. 
THE COURT: Everybody go get a cup of 

coffee or Diet Coke, whatever you want. Feel free to 
bring it in here, and I will go read this. 

MS. WITKUS: When do you want us back, 
Your Honor? 

THE COURT: What? 
MS. WITKUS: What time do you want us 

back? 
THE COURT: I'm not sure how many pages 

this is. 
MR. TANNER: Two-thirds of that is 

attachments. 
THE COURT: So 1:30. We're offthe 

record. 
(Recess taken, 1:14 p.m. to I :30 p.m.) 
THE COURT: We will go back on the record 
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and hear from Ms. Brett Goldin. 
MS. BRETT GOLDIN: Thank you. So as I 

was saying, I thought it would be helpful to give an 
overview of the history and some of the laws that 
apply in the marijuana context in Colorado, and 
partially because there was some slight 
misunderstandings from the receiver's response. 

MS. WELLS: ·I'm so sorry. I'm so sorry 
to interrupt. Your Honor, Mr. Goutell is not 
intervening, and we ask that he be excused from the 
courtroom. 

THE COURT: Yes. 
MR. GOUTELL: I think I'm still 

representing Kiri Humphrey and the businesses, and 
they still have an interest, even if they're not being 
allowed to intervene, Your Honor, especially in this 
proceeding right here. If we were talking about 
almost any other topic, I would probably agree, but I 
think today is a different day because the companies 
are directly in the line of fire. 

THE COURT: So the request that 
Mr. Goutellleave is granted. You are actually not 
representing Mr. Humphrey. There was a substitution 
of counsel in this case. Mr. Nicholas is representing 
him. 
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did not give anyone a legal way to obtain the 
marijuana. It only gave an affirmative defense for 
these activities. So things kind of continued along 
pretty quietly until 2009 when three things happened. 

First, the justice department under the 
Obama administration issued what's called the Ogden 
Memo, which was the first memo that they issued, kind 
of a precursor to the Cole Memo, and it said that they 
would not exercise tlleir prosecutorial discretion to 
prosecute people in compliance witll the state medical 
marijuana laws. 

Second, there was kind of a hiccup with 
the health department's rules governing primary 
caregivers, and I think the economic downturn affected 
things too, so there was suddenly a proliferation of 
many, many commercial marijuana businesses in the 
state. So 2010 marks the first time the state went 
ahead and regulated tllose businesses and authorized 
legal ways for people to manufacture, grow, and sell 
marijuana. Not in that order, grow, manufacture, and 
sell. 

Under the -- so the medical code, which 
is Article 43.3 of Title 12 put the department of 
revenue's executive director squarely in charge of all 
aspects of licensure and regulation of, not just the 

16 

MR. GOUTELL: Fair enough. All right. 1 businesses, but every single individual who goes into 
Thank you. 2 tile business physically, who owns it, who has a 

(At this time Mr. Goutellleft the room.) 3 financial interest, all of those people have to be 
MS. WELLS: Again, please accept my 4 made known to the state licensing autllority, and most 

apologies. 5 of them need to be licensed. There could be certain 
MS. BRETT GOLDIN: No problem. So 6 financial interests that need to be disclosed, but not 

basically the overlay of all of the marijuana Jaws in 7 licensed, but otllerwise, they're all subject to 
::;olorado;-is;-of-eourse;-the-Fede:rnt-Eontr-oHeurl----+--"-"'-- lieensur .... 
Substances Act is not modified and is still in effect, 9 I tllink tllat history is important when 
but Colorado is choosing to permit and later in time 1 0 you look at Amendment 64, which is actually in the 
regulate marijuana industries as its manner of 11 Constitution because -- so is Amendment 20, but 
controlling marijuana in the state. So the history 12 Amendment 64, in contrast with that history with the 
with the Constitution, I think, is a little bit 1 3 department of revenue having regulated medical 
important to understand because the constitutional 14 marijuana, established expressly in the Constitution 
provision governing medical marijuana is very 1 5 that the department of revenue was responsible for 
different than the one governing what we call in this 16 licensure and regulation of retail marijuana laws, and 
state retail marijuana or recreational. 17 that's in Section 5. Amendment 64 is two down from 

In 2000, the voters approved 18 Amendment 20, it's Article I, Section 16 passed in 
Amendment 20, which is Article 18, Section 14 of the 1 9 2000 --or voted into law by the voters in 2012. 
Colorado Constitution. That provision establishes 20 So it expressly charges the department of 
only an affirmative defense for patients, physicians, 21 revenue with regulation. Interestingly, it doesn't 
and primary caregivers who are using marijuana for 2 2 really even talk about general assembly statutes. It 
medical purpose or in the case of physicians 23 is very focused on the department of revenue and its 
recommending it. And even the Blue Book, when the 24 authority. And it has constitutional requirements for 
voters approved that in 2000, noted that the provision 25 licensure, and I just wanted to touch briefly on the 
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language about similar to alcohol, because that's 1 licensed and every single employee working in the 
mentioned in the receiver license. And, of course, it 2 business must be licensed. There are no unlicensed 
is telling that the word "similar" is used, not 3 persons who can essentially control, possess, touch, 
identical, and it couldn't be regulated identically to 4 direct the sale or distribute marijuana. 
alcohol because alcohol is legal at the federal level 5 Any possession, cultivation, sale, 
and substantially regulated at the federal level, 6 distribution for the third point is illegal if it is 
whereas at the state level for marijuana, the state is 7 done outside of the state's regulatory scheme. The 
kind of stepping into a federal regulatory vacuum and 8 medical code, the retail code are both explicit. Any 
needing to regulate itself at every aspect of these 9 violation of the codes or the regulations is at least 
businesses. 10 a misdemeanor offense. And once you're operating 

So in 2013, the retail code was adopted, 11 outside of the state's regulatory power, you're no 
Article 43.3 of Title 12, largely the paralalically 12 longer within the prosecutorial discretion that the 
the medical code. And a few of the key provisions are 13 department of justice identified. 
that in Subsection 1022 of both codes, the general 14 THE COURT: Explain that. 
assembly declares that it's unlawful to cultivate, 15 MR. BRUGGEMAN: Sure. So the system that 
manufacture, distribute, or sell marijuana, except in 16 DOJ has essentially set up is that if states are going 
compliance with the codes. 17 to allow this, they want to see a robust system of 

The statutes also critically in Section 18 state regulation to prevent for diversion of 
105 of both codes define a limited access area as the 19 marijuana. As soon as people are handling marijuana 
place in a business where the marijuana is actually 20 outside of our state's regulatory system, we can no 
touched. So it's grown, it's cultivated, it's stored, 21 longer meet that no diversion principle the department 
it's weighed, it's packaged, it's processed, or it's 22 of justice is looking for. 
sold, and for any of those activities, they have to 23 THE COURT: Okay. 
occur in a limited access area and only those persons 24 MR. BRUGGEMAN: And that has, I think, 
licensed by the state licensing authority can even 25 two implications, actually. The first is that if you 

18 20 

enter those. So there are many provisions like this, 1 look at the Cole Memo, it talks about -- it calls into 
and Mr Bruggeman will get into more detail about it, 2 question the entire state's system. So if the state 
but I wanted to kind of give that overlay. 3 is not adequately implementing and enforcing the 

And then under -- just one more thing is 4 system, DOJ may no longer permit -- will look to 
under Section 902, anything in violation of the codes 5 preempt or no longer permit that. And, second, it's 
is a criminal act and the section specifically calls 6 criminal prosecution for those operating outside of 
out that it is unlawful to buy or sell, et cetera, 7 the system. 
ut1der-lhe-c"d~nd-that-it1s-tmlawfuHo-be-in a A And·thcrr;-final-ly;-wc're1TOt-saying-the 
limited access area without somebody's license badge 9 receiver or a receiver custodian could have no role 
displayed. So kind of with that background, I will 10 with the marijuana business. Our concern is 
tum it over to Mr. Bruggeman. 11 ultimately who is in control of the marijuana, which 

THE COURT: Thank you. 12 is a controlled substance, so one can envision various 
MR. BRUGGEMAN: Thank you, ma'am. What I 13 ways in which a receiver could be involved, for 

would like to do is just try to tease out a few points 14 instance, monitoring accounts, sales, information, 
that we think are particularly important for your 15 bank accounts, those types of things. But those are 
consideration from that background in the statutory 16 activities that can occur outside of the actual 
and regulatory scheme. The first is that the 17 possession, cultivation, sale, and distribution of the 
marijuana industry is one of the most tightly 18 product itself. 
regulated industries, if not the most tightly 19 THE COURT: Supervise the employees that 
regulated industry in the state. 20 have badges. 

The second is that the nature of the 21 MR. BRUGGEMAN: That would be-- probably 
regulations in this industry differ substantially from 22 that would be more complicated and difficult, because 
any other business that's happening in Colorado. And 23 if you're in the position of telling the employee who 
I think it is particularly important here, not only 24 they can and cannot sell the marijuana to, you're now 
must the business be licensed, the owners must be 25 effectively controlling the sale of marijuana, and 
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that's going to bring in entirely new enforcement 1 MR. BRUGGEMAN: So there is a criminal 
problems. 2 history check, there are fingerprint checks, there are 

So, for instance, under the current 3 financial interest checks. It's a fairly 
scheme, if you were in a retail store and you were a 4 comprehensive background investigation that's going to 
licensed owner and your employee sells marijuana to an 5 go into this. And because the receiver is sitting --
underaged person, you, as the owner, are responsible 6 and this is a point to clarify, more like an owner. 
for that act, and, you, as the owner, will face 7 An owner is a different concept under the marijuana 
administrative action for that sale, and it's actually 8 law than you would expect -- or find in other business 
also a criminal violation if you put a receiver in 9 entities. You can be an owner, or we can consider you 
there who now is responsible for the business's 10 an owner, even if you don't have a contractual right 
compliance and those violations. 11 to 24 percent of the business or so many shares. So 

THE COURT: Okay. 12 long as you are exercising powers or controls or have 
MR. BRUGGEMAN: So as I touched on 13 an interest in the business that looks like an owner, 

before, there essentially is a three-tiered licensing 14 you would be within the ownership class. So what we 
structure. It's the business itself, all of the 15 would have to understand is exactly how the receiver 
operationally involved owners must have a current and 16 is going to attempt to manage the business, because it 
valid occupational license. That shows up in both 17 manages things through people, and so those people 
Rules 204 of the medical and retail rules, and then, 18 have to be licensed. 
as I've noted, all occupational employees. So an 19 THE COURT: To ensure compliance with the 
occupational employee is anybody who is involved with 20 federal concerns? 
the marijuana itself. 21 MR. BRUGGEMAN: Correct, the federal 

And as Ms. Brett Goldin noted, the 22 concerns that are then implemented through the general 
restrictions are so restrictive, that you cannot 23 assembly and the medical retail code and then the 
actually even be in the licensed premise, which is the 24 state licensing authority's amplifying regulations. 
business entity's location, without supervision. So 25 THE COURT: The rigorous regulations. 

22 24 

even if you were in the point of sale area, licensees 1 MR. BRUGGEMAN: I believe there are about 
are still responsible for monitoring that area. The 2 400 pages, so essentially we touch on every aspect of 
receiver could not be in there by himself if a 3 the business, and if there is an aspect of the 
licensee is not monitoring that area. Similarly, and 4 business that is not touched on in the rules, we 
we call it the limited access area, where marijuana is 5 probably have the authority to regulate it, but have 
cultivated, packaged, stored, the receiver could not 6 decided, for whatever reason, not to. 
lawfully be in that area without an escort from a 7 THE COURT: Okay. Thank you. 
Hcensed·person. " " .~R:-&RtJGGEMAN:--A:nd-Ms-;--Brett-Geltlitt-t~nd-

And, you know, this is touched on quite a 9 I have covered that it remains unlawful, and I did 
bit in the briefs, there is nowhere in the medical 10 :think it was worth noting that the bankruptcy courts 
code itself that authorizes a receivership. There are 11 in Colorado have dealt with these issues on a few 
different licensing categories. We could conceive of, 12 occasions, and at least for purposes of trustees at 
I think, potential types oflicenses a receiver could 13 the bankruptcy jurisdiction, they've not found the 
apply for, but at this point, they've not attempted to 14 fact that it's lawful under Colorado law to 
apply for any licenses, and the state licensing 15 essentially be determined if given the continuing 
authority has not been asked for a position on what 16 prohibitions under federal law. 
type oflicense a receiver could apply for. 17 THE COURT: Right. They've dealt with it 

THE COURT: So that was one question I 18 by refusing to deal with it. 
had as I was going through it. If the whole thing 19 MR. BRUGGEMAN: Yes. They cannot do 
here is, well, the receiver, which in this case is an 20 that. 
entity, needs to be licensed, what do they need to do? 21 THE COURT: Got it. 

MR. BRUGGEMAN: So we would have to look 22 MR. BRUGGEMAN: And I did want to address 
at-- 23 briefly the Humane Society case that was touched on 

THE COURT: They have a criminal history 24 in, I believe it was the receiver's response. I think 
check, I mean, what is it? 25 it's important to point out there was actual statutory 
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authorization for the appointment of a receiver. The 
Humane Society was a nonprofit corporation in the 
nonprofit act, expressly allows of an appointment of a 
receiver. So the -- and that was, in fact, the basis 
that the state sought the receiver in the case. 

So not only was there a specific 
statutory authorization, to circle back to my prior 
points, the nature of the licensing and regulations is 
very different between the two regimes and I note that 
-- I haven't read the petitioner's response in detail, 
but they identify various other statut~s where there 
are and are not receivers. We recognize there's a 
whole breadth of statutes in the code, but we have to 
decide this on this very specific statute, and at 
least for our purposes we often look to the liquor 
code, because that's identified in Amendment 64 as 
something we should be similar to, not identical, and 
the general assembly made a conscious choice not to 
carry that receivership provision over to the 
marijuana codes. 

THE COURT: Okay. 
MR. BRUGGEMAN: And one final piece we 

wanted to note, we obviously have not been parties to 
this, we do not know exactly the context in which this 
receiver was appointed or why, but in the materials 
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we've been able to see, it's unclear to us, at least 1 

for Rule 66 purposes, what interest to-- in the 2 

businesses and the property is for Petitioner. When 3 

27 

I used to say one of the great differences between 
receiverships and bankruptcies is bankruptcy has these 
codes and statutes, receiverships you just do whatever 
the judge tells you, there is no statutes, there's no 
codes, and I never really understood why. And now I 
know why. It's because it's an inherent power of this 
court, the legislature has no authority to tell you 
how to operate your receivership. 

One of the cases we cited in our brief is 
a Massachusetts case, and it was really quite eloquent 
when I read it. They said under the Massachusetts 
Constitution, there is a Supreme Court and such other 
courts as a legislature wants to make. Legislature 
doesn't have to make any courts, but once they make 
courts of equity, there are certain things that have 
to come along with that. That includes the right to 
issue injunctions. That includes the right to hold 
people in contempt. That includes the right to 
appointment receivers. Once you have a court of 
equity, those powers come with it and nobody can 
deprive you of those. The reason is the court is 
entitled to have their orders followed. That's what 
they say is a court whose orders aren't followed is 
kind of meaningless and defeats the purpose. So you 
have these remedies, including injunction and contempt 

and receivers to make sure people do what you tell 
them. And the legislature cannot take that aw~y from 
you. 

28 

we look at the applications and the licences for these 4 It's unquestioned that a divorce court 
businesses, she is not a disclosed financial interest. 5 sits in equity and you have equitable powers. 
So to the state's knowledge, she has no interest in 6 Therefore, you have the power to appoint a receiver. 
these businesses. 7 This last point that was made by Mr. Bruggeman, which 

----J--·BC-------TtciHIE-ml:HH--;-Noted:-:-. ----------r--'"'--I-theught-was-interesting-for-him-to-l>-ay--!:hat-th..,.,....~----1---
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MR. BRUGGEMAN: Thank you. 9 this branch of the executive branch doesn't really 
THE COURT: Thank you. ·1 0 understand what interest the wife might have in these 
MR. TANNER: Good afternoon, Your Honor. 11 businesses. Well, with all due respect, that is none 
THE COURT: Mr. Tanner. 12 of their concern. That's in front of you, Judge. 
MR. TANNER: Yes, ma'am, at the request 13 You're sitting over a divorce case. If you decide it 

of the court reporter, I'm going to try to speak very 14 is a marital asset and there could be interest, you 
slowly. 15 get to do something about it. And the fact that some 

THE COURT: Thank you. 16 executive branch people don't really understand that 
MR. TANNER: Appointing a receiver is an 17 because it doesn't really fit into their neat little 

inherent power of a court that sits in equity. None 18 pigeonhole doesn't matter, you have this power. 
of the other branches really have anything to say 19 I did note a couple of cases in our 
about it. We cite several Colorado cases in our 20 brief. I couldn't find Colorado cases on this point, 
brief. We cite some out-of-state cases in our brief 21 but there were two good-- a Texas case and an Oregon 
on this point. It was interesting to me academically 22 case where it was specifically brought up, a receiver 
--I've been representing receivers, and, in fact, 23 in a divorce proceeding, and the argument was in one 
this receiver for 20 years in both state court and 24 case the husband had control of the business-- this 
federal court. I've given a lot ofCLE's on them, and 25 was the Oregon case. The husband had control of the 
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business, wasn't sharing financial information with 1 ca~'t mean that the court lacks the ability to appoint 
the wife, the court appointed a receiver. The husband 2 receivers in the other 66 cases, including marijuana 
then starting thumbing his nose at the receiver and 3 and that -- the reason I think is because it's an 
the court held him in contempt. It went up on appeal, 4 inherent power of the court, and the legislature 
and his argument was, well, an equity court can 5 should know better. And frankly what happened is five 
appoint a receiver, divorce is a creature of statute, 6 times the legislature screwed up and tried to assert 
and the divorce statutes never mention a receiver, 7 its power in an area that it has no authority 
therefore, the receivership court -- excuse me, the 8 regardless.· 
bankruptcy court -- the divorce court, third time, the 9 This particular receiver has been 
divorce court, did not have jurisdiction to appoint a 10 appointed in other licensed industries with never any 
receiver, therefore, I can't be held in contempt for 11 hint that a license was needed. I would disagree a 
not cooperating with the receiver. 12 little with Mr. Bruggeman regarding the Colorado 

And that was squarely rejected by the 13 Humane Society where a receiver was appointed in a 
Oregon Supreme Court, and they said the court sits in 14 regulated industry at the request of the attorney 
equity, it doesn't matter if individual enabling 15 general. Ill that case there -- while the 
statutes, such as the divorce statute, mention 16 Not-For-Profit Act might reference a receiver, the 
receivers. What matters is the court is exercising 17 licensing requirements are in the Pet Care Act and the 
equitable powers. It is, therefore, an inherent power 18 Pet Euthanasia Act, that's where you have to have 
of that court to appoint a receiver. Therefore, the 19 licenses at the Colorado Humane Society. Those 
contempt was upheld. 20 licenses -- those licenses statutes never mention 

The only case I could find that discussed 21 receivers, and there is no hint in that case. 
a legislature trying to directly monkey around with 22 And, in fact, at the time of sale -- as 
the power to appoint a receiver was that New York 23 we put in our brief, at the time those assets were 
state mortgage case where during The Great Depression, 24 sold, there was a require --I'm sorry, different 
the New York state legislature passed a law that said 25 case. One of the other cases where this receiver was 

30 32 

a receiver could not be appointed unless the note was 1 appointed in a regulated industry was the United 
in default for 30 days, and through some artful 2 Memorial case. In that case, at the time of sale, the 
parsing in my view, the New York court said, Well, 3 division of insurance and the court required the buyer 
this is not really clear. It was clear as day. But 4 to have a license when they bought into the insurance 
they said, It's not really clear, and we're not going 5 industry, but there was never a requirement that the 
to assume they really tried to do this and we're not 6 receiver have a license during the pendency of that 
sure they could do it if they tried. 7 case which lasted more than three years. 

So they-tried-to-finesse-it-by-not B So-as-l-put-in--m)4lrief;--what's--reall.r 
directly confronting the legislature by saying you're 9 going on here is this isn't the legislative branch 
impotent to do this, but that's the upshot is 10 trying to interfere with the judicial branch's 
appointing a receiver is an inherent power of this 11 inherent powers, what is really going on is it's the 
court, and the legislature cannot interfere with that. 12 executive branch that's trying to interfere by picking 
Here the entire argument, based on the court's lack of 13 and choosing when to make a fuss. They don't make a 
authority, is one of omission. Gee, receiverships 14 fuss under the -- in the insurance case, even though 
aren't mentioned in all of these statutes and 15 the statute says you have to have a license, then the 
regulations. Well, that may be, but that doesn't mean 16 executive branch does make a fuss in this case where 
that the court doesn't have the inherent authority, 17 the statute says you have to have a license. 
just the same way that Texas and Oregon courts held in 18 So it's not even a separation of powers 
a bankruptcy -- excuse me, in a divorce that the court 19 question between the judiciary and the legislature, it 
had inherent power to appoint a receiver because the 20 is a question between the judiciary and the executive 
court is sitting in equity. 21 branch who runs the attorney general's office, and 

I was interested to read in the 22 that is such a dubious proposition that the executive 
petitioner's brief that the occupation codes in 23 branch can interfere with the judiciary, that I could 
Colorado have over 70 occupations listed, and only 24 actually only find one case in the whole country that 
five of them reference receivers. That certainly 25 squarely addressed it, an Ohio case where the 
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executive branch employee, who was a warden of a 1 all of the marijuana shops because we can't trust the 
prison, started releasing prisoners early and the 2 Colorado judiciary to do the right thing. That's not 
court said, You can't do that. Sentencing prisoners 3 going to happen. And, in fact, I'm not sure it could 
is an inherent right of the judiciary branch, and if 4 happen under the Anti-Injunction Act. If those assets 
you start letting prisoners out early, you, executive 5 are your exclusive control, I don't even know if the 
branch, are interfering with our inherent power. You 6 federal government can come in and do anything to 
cannot do that. That was the only case where I could 7 these operations because once something is in the 
find where this issue was even squarely addressed, 8 power of state courts, generally the federal courts 
because in a tripartite government, everybody knows 9 have no jurisdiction. So for all of those reasons, I 
the executive is not allowed to mess around with the 10 think the Cole Memo is a red herring and supervision 
judiciary, and that's what is going on here. 11 in a receivership is adequate control. 

The third point we make in our brief is 12 Finally, just in a rhetorical question I 
what terrible public policy this would be. The 13 think Mr. Bruggeman raised was the question of how 
bankruptcy issue has been raised and noted and of 14 will the receiver manage the operation, and that's 
course those bankruptcy cases are exactly right. All 15 what the MED is concerned about. And the answer to 
of this is still a crime under federal law, and a 16 that is actually not rhetorical, the answer is 
marijuana operation can't appeal for bankruptcy 17 actually very simple. The receiver will run the 
protection any more than a gun running operation could 18 operation as you direct. The receiver works for you. 
or an organized crime family could. That's -- a 19 And whatever you tell the receiver to do, that's what 
bankruptcy court can't give bankruptcy protection to 20 the receiver will do. So it's not a rhetorical 
people that are in violation -- tllat are violating the 21 question, it's a very simple question with a very 
laws of their business. 22 simple answer, and for all of those reasons I think 

So what that means then is we've got this 23 you should deny the motion to any kind of material 
billion dollar industry with no protection for the 24 modification to the order. 
court for one of the court's most powerful remedies, 25 THE COURT: Okay. Thank you. 

34 36 

which is receivership, because federal courts don't 1 MS. WELLS: That was a tough act to 
have jurisdiction. So we've got a billion dollar 2 follow, Your Honor. So unfortunately my co-counsel, 
industry in Colorado with no resort to the judiciary 3 who has prepared to present on this just had to leave 
for one of its most powerful remedies if the state is 4 for her next telephone status conference, and I 
correct, and it's not. This is an inherent power that 5 believe she will be returning shortly. In the 
you have. 6 meantime, I will say that everything that tile attorney 

Regarding the Cole Memo, and this is 7 for the receiver just said makes a lot of sense to us. 
-S-sumethlng-thaHhey-spoke-about;-and-you-aehmHJ a As-cm-in-i-t1al-matter;-we-are-objeeting-t 

9 asked a question about, I think that is a red herring. 9 the state licensing authority intervening in this 
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It's attached to, I think, their brief, and you can; 10 matter. The rule upon which the MED is relying for 
see it, but what it lays out is on the pages 2 and 3, 11 intervention here is Rule 24(b ), which is permissive 
there are several -- I think eight bullet points. 12 intervention, and it is not required. 
This is what the federal government is concerned 13 In Colorado, permissive intervention is 
about, and this is what the federal government wants 14 appropriate when an applicant's claim raises common 
to make sure the state has under control. And if that 15 questions of law or fact so long as that intervention 
happens, then we will -- with no guarantees and on a 16 will not unduly delay or prejudice the rights of the 
case-by-case basis, we will not allocate enforcement 17 parties. I believe that we are here being delayed and 
proceeds to go after those kind of marijuana shops. 18 potentially prejudiced. In this case, I don't think 

So just imagine as we go forward -- so 19 that the state's licensing authority satisfies either 
we've got this rigorous statutory control, and there's 20 of these prongs. 
only a handful of shops outside of it, and those are 21 This court does have raw discretion to 
under the supervision of the Denver District Court. I 22 deny a motion to intervene, and an order denying 
just cannot believe that the federal government is 23 permissive intervention is generally not a basis for 
going to say, Well, then, it's The Wild West, and of 24 appeal. There is a case, a Colorado Supreme Court 
course we have to come in and intervene and shut down 25 case, Grijalva v. Elkins, 287 P.2 970, which basically 
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looks at whether or not the denial of permissive 1 where is this going to end up if we really go down 
intervention will be upheld, and the court said in 2 this path. All of the history of marijuana, the 
particular where new and different questions of law, 3 history of regulation of lawyers, the history of 
in fact, would be injected into the case, it's not 4 regulation of alcohol, it's all great background, but 
appropriate -- or, I'm sorry, upholding a denial of 5 it doesn't really change the fact that, you know, even 
intervention is appropriate. Here, while the MED is 6 in areas where there is exhaustive licensure, 
intervening on what is obviously a very important 7 receivers can be appointed. This attempt to pretend 
issue for them, they're intervening·into a divorce 8 that marijuana is different is absurd, Your Honor. It 
case, and they're attempting to inject their new and 9 is, in fact, the attorney general suggesting that this 
different issues oflaw, in fact, into this 10 court gets to be told by the attorney general how to 
dissolution of marriage case. 11 operate its equitable authority in a divorce case. 

While marijuana is, in fact, a collateral 12 The attorney general has also admitted in 
issue here, that is, one of the businesses to be 13 argument that there are ways for this to happen. 
divided in this divorce is a marijuana business, we 14 There may be a way to modify the receiver order to 
are getting far afield from where we should be in this 15 allow access to financial documents, sales 
divorce. And the purpose of having a receiver in this 16 information, etcetera. There may be a way, in fact, 
case really is to resolve the issue of financial 17 the receiver could be escorted by a licensed owner 
information, the financial information that the 18 into restricted areas. The fact that there are all of 
parties need in order to divide the property and 19 these many ways that the order could be modified also 
hopefully to enter into a settlement that will be 20 suggests that there is a less than -- that requesting 
enforceable and can't be reopened under 21 that the entire order be modified to eliminate all of 
C.R.C.P. 16.2 (e)(IO). 22 the marijuana businesses is probably far more than 

And so when we start to spend attorneys' 23 needs to happen here in order to meet whatever 
fees and start to make arguments about whether or not 24 requirements this court determines are necessary. If, 
the attorney general or the state licensing authority 25 in fact, the marijuana businesses are removed from the 

38 40 

should license or not license the receiver, we're 1 court's order, we are back at exactly the place we 
getting way far afield from where a divorce court 2 were, which is we have a marijuana business with an 
needs to be, especially given the fact that a receiver 3 owner who is not cooperating with the mandatory 
is not an owner of this business. A receiver is 4 disclosure requirements in this divorce and who knows 
acting as the arm of the court. 5 if he will ever, ever meet those requirements, and 

In addition, there is no statutory 6 there is no way for this court to address that without 
authority providing the state licensing authority the 7 the appointment of a receiver. 
ubility-to-inlervene-in-a-domes-lie-relfttiens-eas Q '"'lhis-happens-irHhis-tii-veree-eas..,, 
where marijuana is at issue. It's more -- it's 9 every marijuana case that we have coming down the pike 
actually more specifically laid out in our response, 10 is going to end up likely iri the same position. 
but basically there are delineated powers, and among 11 There's absolutely no way to make someone provide 
those powers are licensing and providing ID cards, you 12 financial information for what is largely a cash 
know, dealing with claims regarding licensing. 13 business if the Court doesn't have any ability to 
Nowhere in there is there a delineated power to 14 oversee what is going on in that business. 
intervene or to bring or defend a suit outside of 15 Finally, Your Honor, under 14-10-113, 
those specifically outlined functions. There are 16 this court is tasked with equitably dividing the 
other places where the legislature has granted those 17 marital estate, that includes all of the assets. If 
powers, for instance, in the context ofthe Division 18 we can't determine what those assets are, the value of 
of Gaming, the department of revenue does have those 19 those assets, we are really hamstrung, because we do 
specified powers. 20 have case law in this state, In ReMarriage of Hunt, 

So as a preliminary issue, we request 21 that basically says we can't reach a settlement 
that the intervention be not permitted. With respect 22 without full information. If we do, it is perpetually 
to the motion to modify, I think that it was extremely 23 open, or at least for the next five years, to be 
well laid out by Mr. Tanner, but from a divorce 24 challenged and more and more we're seeing multiple 
perspective, I think what we really need to look at is 25 marijuana businesses coming down the pike. We've 
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probably had four or five this year, and we're going 
to be left in a situation where these businesses, 
which can be extremely valuable are really -- we're 
not going to be able to put a number on them. Thank 
you, Your Honor. 

THE COURT: Thank you. Mr. Nichols. 
MR. NICHOLS: Your Honor, I'm not going 

to rehash any of that. I just want the Court to 
understand that the respondent realizes that this 
court has an equitable duty to preserve assets and 
this court has the power to appoint a receiver for 
that purpose, and that receiver can even be appointed 
even for a licensed business, and we understand all of 
that. 

For us, that's beside the point. That's 
not even the issue here. We understand the Court has 
that authority. The issue for us is simply that 
compliance with this court order, if my client were to 
do so, would place him in violation of the regulations 
that support his business. That subjects him to the 
possible loss ofhis licenses and even the forfeiture 
of his business. That is one possibility that he has. 

On the other hand, if he accepts the fact 
that this court can appoint a receiver, which we have, 
well, then, he has to cooperate with the receiver, and 
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MR. TANNER: Generally the receiver -
that's outside of the scope of his-- what he worries 
about, generally doesn't take a position. Normally if 
somebody expresses an interest in the assets of the 
estate, the receiver wants all parties heard from, and 
that's generally the position we're taking here. 

One thing that just occurred to me while 
Mr. Nicholas was talking is a solution to that problem 
might be granting the motion to intervene, making· the 
AG subject to your order, and then you can reconcile 
any disputes between the AG's office and the 
respondent if they're in the case, you can tell them 
to stand down and not stand down. So just a thought. 

THE COURT: What do you think about that 
AG? 

MS. BRETT GOLDIN: I'm sorry. We were 
just looking for a rule. 

THE COURT: Come on in this case and do 
whatever I tell you to do. 

MS. BRETT GOLDIN: Well, shall we talk 
about that? 

THE COURT: Sure. 
MS. BRETT GOLDIN: I just had a couple of 

responses for the argument, and I wanted to look at 
this particular rule too. So I just want to say we're 

44 

1 if he cooperates with the receiver, he is in violation 1 not trying to be uncooperative. We want to try to 
2 and doesn't run afoul of this court's order, he's in 2 help the Court fmd a solution. We just had a lot of 
3 violation of the AG's office. If he turns and says, 3 concerns with the order as drafted and particular 
4 Well, then I've got to work with the AG's office 4 powers that are implemented through this order. So 
5 because I'm afraid I'll lose my licenses, he's going 5 kind of that as a backdrop, I had a few things I 
6 to find himself in contempt of the Court's order and 6 wanted to talk about. 
7 then Ms. Wells is going to be back here with a 7 So I think one concern for the Court is 

----l--- "ll------ ..,..ontempt-citation;-and-we're-going-to-be-in-troubl------1---+--Q -----.~hether-the-C--mrrt-wants-tcrbc"the-persorrirrcharge-of-1--
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again. 
So that's where the respondent is. 

However the Court comes down on this issue from all of 
this legal argument, the respondent is the one in the 
middle. Does he cooperate with this court's order, 
which he wants to do, but does he also cooperate with 
the AG's office so that he doesn't run afoul of his 
licenses and lose his very businesses, that's where he 
is. So his issue is resolution. It's not all of 
these other esoteric arguments. It's resolution of 
this so we can go forward, Your Honor. Thank you. 

THE COURT: Understood. Thank you. 
MR. TANNER: Your Honor, I'm sorry, I 

skipped over the intervention part and didn't mention 
the receiver's position on that, ifl could have one 
more minute. 

THE COURT: You may. 

9 a business that is selling marijuana, because the 
10 argument from this side of the room is that's what's 
11 happening. The receiver isn't the owner, the Court 
12 is, and I would quote -- there is a bankruptcy case 
13 that was issued by the same judge as the one whom 
14 issued the one cited in the motion In Re Rent-Rite 
15 Super Kegs. So the other case is In Re Arenas, which 
1 6 is 514 B.R. 887, and the judge in that case stated the 
17 Court finds that administration of this case under 
18 Chapter 7 is impossible without inextricably involving 
19 the Court and the trustee and the debtor's ongoing 
20 criminal violation of the Controlled Substances Act. 
21 So, although, this is the state court, it seems like 
22 there could be similar instances. 
2 3 As far as the wife's -- or the wife's 
24 rule in the business or the division-- what is or is 
25 not marital property, we can't speak to that. What we 
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can say is there is a statute that says in both codes 1 authority can require an independent audit by an 
and cited on our motion that every indirect-- direct 2 independent accountant to look at financial 
and indirect financial interest in a marijuana 3 transactions and inventory control measures, and it 
business must be reported to the state licensing 4 can happen-- so I've just-- you know, I hadn't-- we 
authority, and we're not aware of that interest being 5 just-- actually, Ms. Mendiola thought of this idea, 
reported. 6 because we're trying to be helpful. So this isn't 

So kind of then moving -- or I g1Iess one 7 exactly the scenario that's envisioned, but there may 
last statement is, and this will relate to concerns we 8 be a way that we can work with the Court on that where 
have with the order, but the order-- you know, and as 9 the licensee can provide the results to the Court. I 
far as intervention, the rule says that if the Court 10 don't think the state licensing authority necessarily 
is relying on a statute administered by the agency, 11 -- well, I suppose -- anyway it's complicated. 
the agency can intervene. This particular 12 THE COURT: Thinking out loud. I 
receivership order directly interferes with the 13 understand. 
agency. 14 MS. BRETT GOLDIN: So there is also an 

For example, at the end of it in 15 option in the limited access area that visitors can be 
paragraph 16, it seems to essentially enjoin the 16 present, and so potentially somebody could be a 
department of revenue from taking an injunctive action 17 visitor, could observe, but observing and being a 
without coming to court first, and tl1at was entered, 18 visitor is very different than taking over all of the 
of course, without us being a party because it says 19 operations. There is the option of becoming licensed, 
the order expressly states any pending or future 20 and there could be various ways that the receiver 
administrative foreclosure or other actions. 21 company and its employees could be licensed as owners, 

The order directly requests that our 22 and they can -- we do have a construct that is called 
rules governing the inventory tracking system on which 23 a zero percent owner where they -- the entity could 
a lot of the Colorado regulatory system relies in 24 exercise the privileges of ownership without actually 
direct violation, our rules require anybody using that 25 owning a percent of the business. So that's another 

46 48 

system to undergo a particular type of training, 1 option. 
whereas the order just says that for purposes of the 2 Beginning in January, there's going to be 
inventory tracking rule, the Court is deemed an 3 an operator license or operator registration, 
employer or employee of the property entering, 4 depending whether it is medical or retail. And that's 
therefore, is authorized to access and grant its 5 another mechanism through which receiverships might be 
receiver authorized to access this inventory tracking 6 possible, but those are all mechanisms that aren't 
system which tracks the marijuana from seed to sale. 7 achieved by this particular order, which we don't 
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And the order directs this business to 9 So ifl could have a moment. 
run all aspects of the operations, and presumably the 10 THE COURT: Yes. 
business would act through employees. I was present 11 MS. BRETT GOLDIN: So potentially we 
at the hearing in Botica Del Sol, which I know was 12 think the Court could order an audit, order that the 
cited to you where the same receiver testified, and he 13 state licensing authority essentially -- I guess that 
talked about his son being an employee of the Sterling 14 would come with --
Consulting Company, and he said his son has been sort 15 MR. BRUGGEMAN: The parties. Just order 
of looking to get into this business. So we have this 16 the parties to do it. If it is a valuation issue 
person who is kind of interested in this business, 17 that's really all before the Court, I don't believe we 
kind oflooking around as an employee of his father, 1~ see any issue with the Court just ordering an audit, 
and is kind ofbackdooring into the business, 19 and ifthere is a necessity to be at the business, an 
potentially, without any of the regulatory mechanisms. 20 auditor can be escorted. 
So those are our basic concerns. So we're trying to 21 THE COURT: Okay. 
think of whether there are solutions that we could 22 MS. WELLS: Thank you. Can l just ask a 
help the Court with that would be less in violation of 23 question about what was just presented. The auditor 
the statutes. 24 would be a regular auditor or accountant and no 

One option is that the state licensing 25 requirement oflicensure? 
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MS. BRETT GOLDIN: I think that's right. 
So they would have to be escorted if they're in the 
limited access areas, but they wouldn't have to be 
licensed, just like a business could hire an attorney 
without the attorney being licensed. 
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THE COURT: So marijuana businesses can 
hire whatever CPA they want to do their books or 
whatever, and they don't have to be licensed? 

MS. MENDIOLA: Correct. 
MS. BRETT GOLDIN: That's right. As long 

as they're not on the licensed premises and they're 
not an actual employee. I think they have to be an 
independent contractor of the business. 

THE COURT: Just curious. Anything else? . 
Any other questions? 

MS. WELLS: Well, Your Honor, there's 
several directions I would go, but it's always 
wonderful to hear people suggest potential ways to 
resolve issues. I would have preferred that we had 
those potential discussions before the enormity of the 
attorneys' fees we've spent in this room today, but 
it's good to hear. 

MR. TANNER: Your Honor, I'm kind of the 
same. I would kind of say it's never -- sorry, in our 
review it's never too late. I mean, this was --what 
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MS. BRETT GOLDIN: I think it would 
depend on the nature of the solution. There may be 
some types of solutions that we would have to run by 
the state licensing authority, but we also might be 
able to reach her. 

THE COURT: And we also have telephones 
here. Do you want to -- I think it's worthwhile. I 

51 

will bide my time and let you talk among yourselves. 
You know where I am, come get me. I mean, if you need 
an hour, take an hour. If you need ten minutes, take 
ten minutes. Let's see what you can do. Do you have 
time? 

MR. TANNER: I have time, Your Honor. I 
just imagine that the process might take more than an 
hour or two, and so my thought had been just to take 
it under advisement, we report back to you Monday as 
to what has happened. If we can get something done 
tomorrow, over the weekend or not-- certainly, we 
work for you, and if you want to try for the next 
hour, we'll try for the next hour or two. I've got no 
place I need to be. But I just think it is unlikely, 
given four parties and the complexity of the issues, 
that we'll make progress to the point where we can 
come back and say, yes, we have a deal in an hour or 
two. I could be wrong. I don't know how big of 

52 

1 I heard from the electorate today was different than 1 changes the AG is thinking about. 
2 what I read in the papers, and the receiver would 2 MS. BRETT GOLDIN: Well, I think it would 
3 certainly be willing to try to sit down with counsel 3 all depend on what the petitioner needs, and so I 
4 for both sides and the AG, and see if they can come up 4 would say we could give it a little try. 
5 with an order that everybody agrees to. I mean, if 5 THE COURT: Why don't you talk about 
6 that fails, then the Court will have to rule and 6 where you're going and determine if it is something 
7 resolve disputes the way courts always do. 7 you can do today or if it is something you need a 

----t-- "---Q----.But-iHhe-AG-is-sayingthere-wili-b,..,.-.., -----+- -&8- -rcoupJwofdays-tcrsorron , easttentatively-get-La..-------1---
9 ways to modifY the order that would make them happy if 9 sense. 

10 those modifications don't run afoul of the necessity 1 o 

11 that the petitioner wanted the receiver appointed for 11 

1 2 in the first place, that seems like a good idea. I 12 

13 would say the-- to me, I also caught the Court's 13 

1 4 ironic comment that a CPA can look at all of these 14 

15 finances and find out what's going on and doesn't have 15 

16 to be licensed, but somehow your receiver does. That 16 

l 7 doesn't make much sense, because the receiver is not 1 7 

18 interested in going into the operation and selling 18 

1 9 marijuana. He is interested in getting to the 19 

20 financial information and pmvide it to the Court as 20 

21 he has been ordered to do. 21 

22 THE COURT: So I'm thinking it would be 22 

23 useful for me to leave the room and the parties to 23 

2 4 talk. Do you have authority to talk and come up with 2 4 

25 potential solutions today? 25 

MS. WELLS: Thank you, Your Honor. 
THE COURT: And then come let me know how 

you want to proceed. We'll go off the record. 
(Recess taken, 2:22p.m. to 3:18p.m.) 
THE COURT: We are back on the record in 

16DR30252. Who is going to tell me what's happening 
or not happening? 

MS. WITKUS: Me. I am. Can I stay here, 
Your Honor, or do you want me to come around? 

THE COURT: You may. Would you do me a 
favor and just set the podium down just so people can 
see. Thank you very much. You can all stay where you 
are. 

MS. WITKUS: Without getting too much 
into negotiations we, I think, went on for about an 
hour discussing possible revisions to the existing 
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order that would be acceptable to the attorney general 
without forcing the Court to decide between what are 
pretty diametrically opposed positions. It appears 
that there was an agreement that the receiver can have 
authority under the independent audit provision under 
the rules or statute to come in and look at the books, 
that there can be some exchanging of information. 
That portion of the goals of the receiver order are 
not problematic. 

It is the ability for the receiver to 
come in and, for example, sweep cash out of the 
corporate operating account into the receivership 
estate and to control that cash and take it out of the 
control of the business. It is the ability of the 
receiver to come to the Court and say, Here is my 
report, I need you to say that you want me to be your 
agent, Your Honor, and do A, B, C, and D, as an act of 
control over the business. 

There appears to be an unequivocal 
opposition to the receiver having those control side 
authorities. There has been some suggestion that the 
receiver obtain an owner's license. The receiver has 
expressed some significant -- and I think found -- of 
course I think, founded concerns about being forced to 
obtain a license and subjecting himself as the agent 

54 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

55 

What we don't have an objection to is 
monitoring of the finances and the operations from the 
outside. The control is -- and I understand that this 
case is pointing to a gap in the Jaw, but under the 
current law, the control is kind of the linchpin of 
ownership. And so to the extent they're asking for 
control versus an audit or a monitoring aspect, we 
think that's in violation of the law without a 
license. 

So what we're open to is we've also 
offered up that we would attempt to work with staff to 
expedite an application for an associated key license. 
The independent audit provision, it's more of-- it 
contemplates that the state licensing authority would 
order the audit, and in that case it says the person 
has to be a certified public accountant, but I don't 
think that means that there is a problem with the 
parties setting up their own auditor voluntarily who 
would audit the books that they're legally required to 
maintain. 

THE COURT: I've got it. There is still 
a big gap between what people are seeking and what 
people are able to provide in their opinion under the 
law. 

MS. BRETT GOLDIN: Right. And I do think 

56 

of the Court to the authority of a different branch of 1 there may be more mechanisms available, looking at the 
government, because the Court is not subject to the 2 new laws that are going into effect in January, 
authority of the executive branch. By obtaining that 3 although I understand that doesn't help the current 
licensure, he essentially subjects the Court to the 4 parties right now. 
authority of the executive branch, and that is a 5 TilE COURT: Right. 
problematic separation of powers issue. Did I get 6 MS. WITK.US: Although we would submit 
that more or less correct? So that's where we're 7 that suggests something about what the legislature 
··rue on-the-control.,-. -------------+-~·J;I._R _I~hinks-reaHy-sbeuld-be--done:-. ----------1---

TIIE COURT: Okay. Anybody else have 9 MR. BRUGGEMAN: Well, let me correct that 
anything te add? Mr. Tanner? 10 suggestion then, because the legislature passed that 

MR. TANNER: No. I think that was well 11 bill because owners wanted to have the ability to 
said. 

TilE COURT: Okay. On behalf of the AG -
MS. BREIT GOLDIN: Did you want to -
MR. NICHOLS: No, I think that is 

accurate. 
MS. BREIT GOLDIN: I think what we heard, 

and I obviously haven't been part of the history of 
this case, but what I think we heard was 
Mr. HumplH-ey's attorney saying that they would give -
they've already given full access to the books for the 
last -- licensees are required to keep, I believe, 
three years of books and records for their business 
and that they would be willing to give that, I think I 
even heard them say tomorrow, per order of the Court. 

12 bring in outside companies to manage their business 
13 because they didn't want to do it day to day. So the 
14 general assembly created essentially an operator's 
15 license to allow you to bring in an independent 
1 6 company to manage their business. 
17 MS. BRETT GOLDIN: And that begins in 
18 January, those licenses are offered. 
19 THE COURT: And those people will go 
20 through the attorney general's rigorous licensing 
21 procedure to maintain--
22 MS. BRETT GOLDIN: So it's not the 
23 attorney general. It's our client, the state 
24 licensing authority. 
25 THE COURT: The licensing authority to 
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ensure the confidence of the federal authorities 1 proportions as the court deems just. Those are also 
partly. 2 public policies of the State of Colorado. 

MS. BRETT GOLDIN: Partly, yes. 3 I recognize that when the licensing 
THE COURT: Which is what-- 4 people put together the marijuana regulations, 
MR. BRUGGEMAN: Correct. The persons, 5 marijuana people getting divorced never came into 

for example, with connections to organized crime, drug 6 their minds, and marijuana people dying and does their 
cartels, other unsavory characters are not coming in 7 non-licensed wife inherit the family business that is 
on the side to the businesses. 8 going to pay for the children to go to college or is 

MS. BRETT GOLDIN: And part of the whole 9 it going to self-destruct. I mean, there were lots of 
thing -- the reason that we are talking about 10 things that were not addressed because there was a 
controlled money is part of the whole thing is sort of 11 particular focus. 
the following of the money and the financial interest. 12 I sat as a probate judge for a while. If 

THE COURT: Understood. So I read 13 someone came down with West Nile who owns a business 
everyone's briefs today because I got everyone's 14 and needs a guardian appointed, what are the 
briefs today just by happenstance, but I've read them 15 regulatory people going to say about his business that 
all. So I understand that the robust controls and 16 is supporting his family. There's lots of issues that 
procedures have been and are effective in practice in 17 could come up. 
Colorado via these licensing rules. And I'm also 18 So the public policy of Colorado is that 
aware, judicial notice, that Colorado is a leader in 19 dissolution of marriage should be, at least litigious, 
this area and other jurisdictions are looking at and 20 as cost effective as possible, and the rules in 
looking to Colorado for ways to put together their 21 divorce court are that the people are to have a just, 
legalization of marijuana. I think I've seen people 22 timely, and cost effective process. And part of that 
have even come up from South America to see how 23 is by setting out mandatory disclosures that both 
Colorado is handling this issue. 24 sides have to make and to update on an ongoing basis. 

And I have, and I read the memo sent out 25 In this particular case, the licensed 
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by the department of justice, I think it's the Cole 1 marijuana owner, and I have no facts about the 
Memo, James M. Cole. And it sets forth the 2 background of any of this, but he was to provide these 
enforcement priorities of the department of justice 3 disclosures per Colorado law on or before May 13, what 
and says this list of bulleted issues are to inform 4 is his income, what's the value of his businesses 
the discretion of the assistant U.S. attorneys, U.S. 5 here, what are his tax returns documenting the 
attorneys around the country in their enforcement 6 business and income. May 13, all of those things were 
decisions. 7 due and extensions were granted and day after tomorrow 

A:mtthe-rntes<md-regulations-anrto Q 

is-Bctober~And-1ast-Pve-heard-the-dise-fosures--havv 

further the public policy, which as I understand the 9 not been made about what's the state of the business, 
public policy, is to address: these concerns that the 10 what income is it throwing off, et cetera. 
United States Department of Justice has that you're 11 So the Court has options to enforce the 
legalizing something that the United States still sees 12 law to assure that there is just, timely, and cost 
as criminal, and these are our particular concerns, 13 effective processes for the people involved, and the 
and how are you going to address this and these 14 enforcement option the Court used in this case was to 
procedures and regulations or how you are addressing 15 appoint a receiver to sort out if it's a matter -- and 
these concerns. And I think the people who put them 16 I don't know the answer to this. We have not gone 
together should be justifiably proud of the work that 17 into any of the facts. Part of what the receiver is 
went into these rules and regulations to address this 18 going to sort out is, is this business or cluster of 
public policy. 19 businesses in disarray or are the businesses sound, is 

So Colorado also has public policy 20 it just the bookkeeping is in disarray. Nobody has 
articulated at 14-10-102 to mitigate the potential 21 that information yet. We're just five months behind 
harm to spouses caused by the process of legal 22 in the disclosures. May, now we're coming into 
dissolution and to -- under the division of property, 23 October. 
part of the divorce statutes to divide marital 24 So the Court wanted the receiver to sort 
property without regard to marital misconduct in such 25 out is it business or is it bookkeeping. And when I 
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look at the Cole Memo, not one of the concerns, not a 
single concern that the department of justice set out 
here is in any way implicated by the Court ordering a 
receiver to take over this business and sort out, is 
it a business issue, is it a bookkeeping issue. Run 
the business, keep it as strong as possible in the 
interim while all of this is being sorted out. 
There's nothing in a receiver doing that that 
implicates any of the concerns that the U.S. attorney 
has, and I also don't think that agreeing to a 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to modify the appointment of the receiver. It's the 
Court's power to appoint. And all of the things the 
Cole Memo is concerned about are addressed by having 
this under the direct control of the Denver District 
Court through a receiver of a custodian of the 
businesses while this divorce is happening. When the 
divorce is over, when the decrees are signed, he turns 
back into a pumpkin, and whatever happens with the 
business, happens with the business. It goes back to 
Mr. Humphrey or whatever. 

receiver untangling this collection of businesses puts 
Colorado's regulatory goals at issue either. 

This is a specific circumstance in a case 

And I think the AG, on behalf of the 
licensing authority, can recognize that they too have 
discretion, just like discretion was exercised by not 
arresting the lawyers who put the rules and 
regulations together, even though they were 
technically against U.S. law when they were doing it. 

I remember, and what I was thinking of 

that has already been ordered to be suppressed. lltis 
case is not a public record because of the business, 
because of the assets of the parties involved, this 
case is already not a public case. The circumstance 
here involves a professional entity as an arm of the 
Court sorting out the business. 

And the other thing that I think is 
important is that the U.S. attorney's enforcement 
priorities were to inform the various appointed U.S. 
attorney's discretion. Every lawyer who helped draft 
all of these rules and regulations violated his oath, 
violated legal ethics because it was all contrary to 

when I read through all of this is there was zero 
tolerance for weapons in schools, zero tolerance. And 
there was a particular story that just went viral. A 
kindergartner or a first grader opened up her lunchbox 
and mom had left a knife. I can't remember if it was 

62 

a butter knife or some sort of bread knife to cut the 
sandwich with, and she marched it right up to her 
teacher and was promptly suspended for three days 

64 

U.S. law to help facilitate the production and sale 1 because zero tolerance for a child bringing a weapon 
and profit-making of marijuana. Every single lawyer 2 to school, and the child brought a knife to school. 
who put these rules and regulations together violated 3 And it went viral because -- I think it went viral for 
the law. But there was a different public policy at 4 a reason. People know when discretion is being 
issue there, which is that the people had voted on 5 appropriately exercised and when it's not. 
this, the governor wanted people to sit down and 6 I appreciated very much the pleadings in 
figure out how to do this, how to implement it, and I 7 this case. I appreciated very much on this issue the 
suppose someom; ~;ouJtl1Iave"ittetl<ar:gngrl·e~VVlarrn~tc:ee<alg~;aa:ilinns;rr-·[---ll--romroons-,m In·,adeiJy-everyone:-it's-veryinterestjng.--
these lawyers or brought criminal charges against the 9 I'm satisfied, and I am persuaded by the position of 
lawyers for facilitating the production of what the 10 the receiver and the position of the petitioner that 
U.S. still calls a Schedule I controlled substance, 11 this is my authority, not the executive branches' 
but nobody did that because it was acknowledged that 1 2 authority to inform me how to appoint a receiver and 
there was another public policy being served here, and 1 3 what I need to do. The receiver is just keeping 
that's putting together these laws, even though they 14 custody of the case, keeping of the assets, keeping 
were contrary to the United States laws. 15 them safe, productive while this case is proceeding. 

And I think-- I mean, I don't think this 16 And thereafter, once we get it figured out, it will go 
is going to become public in any way because it's -- 17 back to wherever it is supposed to go. Does anyone 
and it's not because we're here at JAG, it's because 18 have any questions? 
this case was suppressed in the courthouse if we were 1 9 MS. WITKUS: Will the Court be issuing a 
sitting in a Denver courthouse. But even so, people 20 written order? 
understand the exercise of discretion, which I am 21 THE COURT: Transcript. I can make it 
finding is something that should happen here, separate 22 more coherent, I suppose. 
from my order, which is that the receiver is 23 MS. BRETT GOLDIN: So I guess I just had 
authorized under the inherent equitable powers of the 24 a question about where that left the state licensing 
Court as set forth in the two responses to the motion 25 authority, because, for example, under paragraph 16 it 
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does state that any --
THE COURT: Paragraph 16 of? 
MS. BRETT GOLDIN: Of the order, the 

receiver order. 
THE COURT: Go ahead. 

65 

MS. BRETT GOLDIN: So paragraph 16 states 
that the order expressly states any future 
administrative foreclosure of other actions. The 
remedy of which is a penalty lien, taking, or other 
impairment against the property. 

So does that mean that if the state 
licensing authority has any action to take with regard 
to this particular -- these businesses, that it has to 
come through the Court? 

THE COURT: Any action that it would take 
in the normal course, like you're not keeping your 
fire drills up to snuff or whatever. 

MS. BRETT GOLDIN: Right. 
THE COURT: Not separate because it is a 

receiver but just routine orders. 
MS. BRETT GOLDIN: Right. 
MR. BRUGGEMAN: Correct. So, for 

instance, ifthere were an underage sale committed by 
the business. 

THE COURT: Comments anyone? 

66 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that goes into Denver County Court, I understand that 
piece. I don't understand what you're saying about 
the administrative. 

67 

MS. BRETT GOLDIN: So the state licensing 
authority would issue -- they could issue an order of 
summary suspension. She could issue an order to show 
cause, which would be like a formal complaint. It 
would proceed through administrative hearing in the 
administrative courts -- or the -- in front of a 
hearing officer who is actually an employee of the 
department of revenue, and that's where the initial 
proceeding would go forward under the Administrative 
Procedure Act. As Mr. Bruggeman was saying, that 
would be subject to judicial review by a district 
court after the proceeding was complete. 

THE COURT: But in the normal course, 
that's what would happen if Mr. Humphrey were running 
the business? 

MS. BRETT GOLDIN: Right. 
THE COURT: Okay. I'm following. 
MS. BRETT GOLDIN: Which-- so I guess if 

there are these receivers, that would be an additional 
burden on the state licensing authority to go through 
the courts. 

MS. WITKUS: So does the receiver get to 

68 

MR. TANNER: I understand the law to be 1 skip that step and make the licensing authority come 
that they can bring whatever into this court. I mean, 2 directly to you? Does he have the authority to say, 
these assets are in your custody, and certainly the 3 Hang on, let me ask the judge how we proceed, or does 
receiver would be horrified if there were an underage 4 it just go through that process? 
sale and wouldn't want it to happen. And that they 5 THE COURT: It seems to me unless someone 
can do whatever enforcement mechanisms they want, they 6 can tell me otherwise, that it should go through the 
just bring them here. 7 normal process. He's standing in the shoes of the 

---- I--8-----MS;-W1T-~t1S:-Ver·<.'lsucns,-,d+<u-.-.wn-I"'It"'o"'W"'"ll.-.------f-~--u"">·w'.,.,.,u""cJI...-voso"'t+t-nu.f'-f,u'"nderthe-eomt's supe1vision. 
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10 

11 
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21 

22 

23 

24 

25 

MR. TANNER: Versus to some other judge 9 MR. NICHOLS: So what protection now does 
in district court. 10 Mr. Humphrey have if he cooperates with the receiver 

MS. WITKUS: Correct. 11 in the management of the business? Under your order, 
THE COURT: Since I have-- 12 he is in violation of what they perceive to be their 
MR. BRUGGEMAN: Ifi can clarity that. 13 regulations. What protections does he now have? 

So, Your Honor, if there were an underage sale, the 14 THE COURT: He has a court order that he 
person who committed it would be criminally cited, 15 is to comply. 
that would be a criminal case. Then the state 16 MR. NICHOLS: But that court order can't 
licensing authority would have an administrative case 17 prevent their enforcement of their regulations if they 
against the licensee that would proceed under the 18 believe he is in violation by cooperating with the 
Administrative Procedure Act under the jurisdiction of 19 receiver, as I understand it. 
the state licensing authority. At the end of the 20 THE COURT: So I order him to cooperate 
Administrative Procedure Act, the process would be the 21 with the receiver. They say, Cooperating with the 
opportunity to petition to the district court as the 22 receiver is against our rules and regs and we're going 
APA provides. 23 to administratively prosecute you. 

THE COURT: I'm not sure-- so the-- 24 MR. NICHOLS: Yes, that scenario. 
giving a ticket to the person who violated the law 25 THE COURT: I don't think so. I don't 
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see that happening. 
MR. NICHOLS: Okay. 
MS. WELLS: I would say, Your Honor-
TilE COURT: I don't see that happening. 
MS. WELLS: I believe paragraph 16 

69 

expressly addresses that, which basically says that if 
they're going to take that action under 16, they have 
to bring it -- they have to have this court's 
permission to go there. That's really what this says. 
All -- expressly stays any pending or future 
administrative foreclosure and other actions, the 
remedy for which is a penalty lien, taking, or other 
impairment against the property absent express 
permission of this court. 

1 

2 

3 

4 

5 

6 
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8 

9 

MR. TANNER: Thank you, Your Honor. 
THE COURT: We'll amend the language so 

that Mr. Humphrey doesn't need to be worried. 
MR. NICHOLS: Thank you, Your Honor. 
THE COURT: Okay. What else? 
MS. BRETT GOLDIN: Ifl could just have a 

moment with my client? 
THE COURT: Absolutely. There's rooms 

available if you want a longer talk too. 
MS. BRETT GOLDIN: I would ask for ten 

minutes to consult. 
THE COURT: Yes. 
MR. TANNER: Before you leave, the 

receiver wanted me to tell everybody that for that 
process, he is not going to charge the estate because 

71 
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25 

MS. BRETT GOLDIN: I guess respectively 
what I would just suggest is modifying that paragraph 
to say that it relates to any action that directly 
stems from compliance with tills order. 
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he wants an order that works and he wants everybody to 
know that his involvement in the process would be not 
charged to the estate. 

TilE COURT: That seems clear. 
MS. BRETT GOLDIN: And so -
MR. NICHOLS: That would help. 
MS. BRETT GOLDIN: Then the one other 

question I think that -- so, yeah, does that --
TilE COURT: Hold on. 
MS. WITKUS: My only issue with that is I 

70 

1 think with regard to the state licensing authority, 1 
2 that would be a solution, is to put an exception in 2 

3 paragraph 16 that says this does not apply to the 3 

4 state licensing authority's administrative actions, 4 

5 except but that actions that would arise out of 5 

6 compliance with this order, because I think that we 6 
7 don't want to take away the receiver's ability to stay 7 

THE COURT: Noted. Thank you. 
MS. WELLS: And can I just ask if we're 

going to be looking at the language that we ensure 
that there is not going to be criminal activity by 
people who are working for the entity along with the 
receiver. 

MR. BLOCK: Fine. 

MS. WITKUS: The receiver's employees 
aren't covered under that umbrella. 

MS. WELLS: Right. That exception as 
well. 

THE COURT: Yes. 
MR. BLOCK: Actually, that's in the 

order. 

72 

----I----<SI-----------,a-forcdo!>L!Te-orarrevictiorractiorrbecause-that-has:-----+--<oi----------Tht-'H',.....'fF-:£--0l:JR-T-:--¥es;-it's-alread"y--T 1'un-tln un-;----+----

9 already been highly beneficial to the business at 9 order. We'll go off the record. 
10 interest here and is not the sort of issue that the 10 (Recess taken, 3:46p.m. to 3:59p.m.) 
11 attorney general is concerned about. 11 THE COURT: Go back on the record. 
12 Certainly I think that it benefits your 12 MS. BRETT GOLDIN: So we have not been 
13 regulatory scheme and your desire to stay on the right 13 able to -- we tried to reach our client, the state 
1 4 side of the DOJ, that they maintain premises and 14 licensing authority. We were not able to. But I 
15 compliance with the regulatory scheme, which the 15 think there are a couple --like maybe two more points 
1 6 receiver has the ability to do for this business 16 we could ask for clarification on in the meantime. 
17 because of these extraordinary powers. Does that work 1 7 One would be does the fact that the Court ruled on our 
18 for you? 18 motion to modifY mean that the Court has granted the 
1 9 MR. BLOCK: Everything works. And I'm 19 motion to intervene for this limited purpose of filing 
2o not trying to be funny about that. 20 the motion? 
2 1 THE COURT: So it sounds like you and you 21 THE COURT: I was just thinking about the 
22 can craft the language to make it-- 2 2 motion to intervene when you were out talking. Yes, 
23 MR. TANNER: We would like to be involved 23 you can intervene to file this motion and whatever you 
2 4 in that process. 2 4 need to do in light of my ruling. 
25 THE COURT: -- appropriate. 25 MS. BRETT GOLDIN: Thank you. Secondly, 
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I think one other aspect-- you know, obviously as 
we've already argued and we won't repeat the 
arguments, you know, we object to all of the aspects 
pretty much of the receivership. But the one 
particular thing that we found noteworthy was the 
provisions in paragraph 10 about access into the 
inventory tracking system by unlicensed people, 
because the rules have very specific provisions about 
the training and the type of users there can be, and, 
in fact, the contractor who runs the system requires a 
license for the login. So we would ask for 
modification of that portion and asking for the 

73 

Court's opinion about whether unlicensed employees are 
going to be authorized on behalf of the receiver to be 
in the day-to-day operations of the business. 

:MR. TANNER: That seems like another one 
that we should try to work out outside the presence of 
the Court. I don't think it's possible for us to come 
up with a position on that in the next two minutes. 

MS. WELLS: We're not ready to--
:MR. TANNER: But since we're going to be 

working on parts of paragraph 16, we'll work on this 
one and other things they --

THE COURT: And, also, Mr. Humphrey is to 
cooperate as part of this, and he's licensed, right? 

74 

1 MS. BRETT GOLDIN: Right. So he can 
2 access the inventory tracking systein. 
3 THE COURT: On behalf of the --
4 MS. BRETT GOLDIN: Correct. Sure. 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: What else? 
MR. TANNER: Nothing from the receiver, 

Your Honor. 
MR. NICHOLS: Nothing further. 

75 

THE COURT: Thank you very much. We'll 
go off the record. 

(Discussion off the record.) 
THE COURT: Back on the record. 
MR. BRUGGEMAN: Understanding that this 

case is suppressed, will we be able to get a copy of 
today's transcript? 

THE COURT: Yes, you can intervene for 
purposes of helping to make it. Off the record. 

WHEREUPON, the within proceedings were 
concluded at the approximate hour of 4:03p.m. on the 
29th day of September, 2016. 

* * * * * 
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RE PORTER'S CERTIFICATE 

STATE OF COLORADO ) 

l ss-. 

CITY AND COUNTY OF DENVER ) 
I, ASHLEY D. MAAG, Registered Profess ional 

5 :MR. TANNER: And can a representative of Reporter and Not a ry Publi c , ID 20084033353, s t a t e of 

6 the receiver be there when he is doing it and look colorado, do here by certify that the within 
7 over his shoulder? proceedings were t a ken in machine shorthand by me a t 

----11--9-8 - --------liMs-:---ftltEi"'l"-OOJ:;DlN : l1l rin1nhey-routd---1------,t'""'h"'e,---,-t l"m"'e_____,a.,n"'"a ' p"'l'a"'c"e ~a"'f""o"'r"'e "'s a"'l"'d'""an"'a,..,w""a"'s - t.,n"e"'r""e""'"a t~•t...,e"'r~---1----
9 be- reduced to typewri tten form; that the foregoing i s a 

1o :MR. HUMPHREY: We provide metric reports. true transcript ot the proceedings had. 

11 MS. WELLS: Also our client is licensed 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

as well. 
:MR. TANNER: This sounds like an easy one 

to sort out, Your Honor. I'll get it sorted out. 
THE COURT: We'll get it sorted between 

capable counsel. 
MS. WITKUS: It doesn't strike me that 

the receiver is going to stand -- or select as the 
hill that he would like to die on that he must 
actually personally have a login and password and type 
in the information himself rather than stand over 

22 Mr. Humphrey's shoulder or Ms. Yates' shoulder or any 
23 employee's shoulder and watch them do it anyway. 
24 MS. BRETT GOLDIN: Okay. We'll speak 
25 with the parties. 

I further certify that I am not employed by, 

related to, nor counsel for any of the parties herein , 

nor otherwise interested in the outcome of this 

litigation. 

IN WITNESS WHEREOF, I have affixed my 

signature this 5th day of October, 2016. 

My commission expires September 24, 2020. 

-- Reading and signing was requested. 

-- Reading and signing was waived. 

X Reading and signing was not required. 
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REPORTER'S CERTIFICATE 

STATE OF COLORADO 
ss. 

CITY AND COUNTY OF DENVER 

I, ASHLEY D. MAAG, Registered Professional 
Reporter and Notary Public, ID 20084033353, Stat~ of 
Colorado, do hereby certify that the within 
proceedings were taken in machine shorthand by me at 
the time and place aforesaid and was thereafter 
reduced to typewritten form; that the foregoing is a 
true transcript of the proceedings had. 
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I further certify that I am not employed by, 
related to, nor counsel for any of the parties herein, 
nor otherwise interested in the outcome of this 
litigation. 

IN WITNESS WHEREOF, I have affixed my 
signature this 5th day of October, 2016. 

My commission expires September 24, 2020. 

Reading and signing was requested. 

Reading and signing was waived. 

X Reading and signing was not required . 

~w~ Ashley D~M ag 
Registered Professiona eporter 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, COLORADO 

Denver City & County Building 
1437 Bannock Street, Room 256 
Denver, CO 80202 
IN THE MARRIAGE OF: 

Petitioner: KELSEY M. YATES 

1 Respondent: KIRI A. HUMPHREY 
. CYNTHIA H. COFFMAN, Attorney General 
CLAUDIA BRETT GOLDIN, mrst Assistant 

Attorney General, 23116* 
NATHAN BRUGGEMAN, Assistant Attorney 
General, 39621 * 
Ralph L. Carr Colorado Judicial Center 
1300 Broadway, Floor 
Denver, CO 80203 
'felephone: (720) 508-6342(G)/6136(B) 
E-Mail: dauilia.golclin@coag.gov; 

. na ~h a 11 .b1:uggeman@coag.gov· 

*Counsel for Intevernors, Barbara J. Brohl in her 
official capacity as Executive Director of the 
Colorado Department of Revenue and the State 
Licensing Authority for the Marijuana Enforcement 
Division 

16 OCT 13 Pl'l 3: I o 

"'"COURT USE ONLY .... 

Case No. 2016DR30252 

STATE LICENSING AUTIIDR!TY'BlVIUTION '1'0 
ALTER OR AMEND THE JUDGMENT 

Pursuant to Colorado Rule of Civil Procedure 59, Barbara J. Brohl, in her 

official capacity as the Executive Director of the Colorado Department of Revenue 

and the State Licensing Authority, and as intervenor in this matter concerning 

the Court's appointment of a receiver, respectfully moves to alter or amend the 

Court's judg·ment on September 29, 2016, which denied the State Licensing 

Authority's request to modifY the terms of the appointment of a receiver 

APPENDIX C 



("September 29 Order"). 

CRCP 121, § 1-15(8) CONFERRAL CERTIFICATE 

Based upon correspondence with Petitioner's counsel, we believe that 

Petitioner opposes. Based on a telephone conversation with the Receiver's 

counsel, we believe the Receiver opposes. Respondent does not oppose. 

INTRODUCTION 

Without notice to the State Licensing Authority, Petitioner moved for 

appointment of a receiver over several licensed marijuana establishments and 

businesses owned by the Respondent and consequently considered part of the 

marital property ("Licensed Businesses").! The Court appointed the Receiver on 

September 19, 2016 ("Receivership Order"), granting the Receiver, who does not 

hold a license issued by the State Licensing Authority, the authority to manage, 

control, and/or operate the Licensed Businesses. 

The State Licensing Authority was informed of the Receivership Order on 

September 22, 2016, and moved to intervene and modify the Order the next 

Monaay-Sept~nrtnn.·26. - n-Septem:ber-29~201: , follow-ing-oral 1'g'u·me·nt;;-, t-ru~---------

Court issued the September 29 Order, granting the State Licensing Authority's 

motion to intervene, but denying the State Licensing Authority's motion to 

modify the Receivership Order and, instead, affirming it. 2 See Excerpt of'l'r. of 

1 The Licensed Businesses are identified on Exhibit A to the Receivership Order. 
Canna Co., Vape Tools, LLC 420 Events LLC, ADG Herbal Medicine are the only 
entities listed on Exhibit A that are not currently Licensed Businesses. 

2 The Court allowed the State Licensing Authority and the parties the opportunity 
to discuss revisions to the Receivership Order. To date, the parties have not 

2 



Sept. 29, 2016, Hr'g, at 57:13-64:18, attached as Exhibit 1. 

The Court should reconsider its September 29 Order, because there is a 

new fact-learned today-and because the Order rests on legal error. With 

respect to the new fact, the State Licensing Authority learned today that 

Respondent's Associated Key license, or owner's license, has expired. Therefore, 

there is no longer any licensed owner for the businesses-a circumstance which, 

under normal circumstances, would require the licensed business to cease its 

operations. 

The State Licensing Authority respectfully requests that the Court modify 

the September 29 Order, crafting a receivership order that achieves the needs of 

the parties without violating Colorado law and the separation of powers doctrine. 

The aspects of the Receiver's powers that implicate the State's interest concern 

an unlicensed person's control, management, and operation of licensed 

marijuana entities. The Court can avoid the problems that arise from ordering 

an unlicensed person to control the Licensed Businesses by either (1) narrowing 

" e powe1·s ott~(i.e., so it-ca:nnut-cont-rol--tTie-bnsmesses-but-ca:n-s·tt':t:t-----------

conduct audits and monitor the businesses) and employing other remedies for 

any dissipation or waste by Respondent (e.g., contempt or adjusting the marital 

estate), a or (2) requiring the Receiver to obtain appropriate licensure (the State 

Licensing Authority will expedite processing of any such application). Licensure 

reached agreement on revisions. The State Licensing Authority intends to continue 
working in good faith with the parties to do so. 

3 This option assumes the Respondent will again obtain an Associated Key License. 
3 



of the Receiver is particularly appropriate now, if the businesses are to continue 

operations, as Respondent's Associated Key license has expired. 

These other approaches are a reasonable accommodation of the interests of 

the parties and the State, and would reflect, as the Colorado Supreme Court has 

put it, the "subtle balancing" of interests that attend separation of powers issues, 

see Bd. of Cnty Comm 'rs v. Nineteenth Judicial Dist., 895 P .2d 545, 548 (Colo. 

1995), while avoiding a court order directing a receiver to engage in acts that are 

unlawful under state law. 

ARGUMENT 

Under Rule 59, a court may alter or amend a judgment. 4 Colo. R. Civ. P. 

59(a). In actions decided by the Court, the Court may "amend ... conclusions of 

law or make new ... conclusions, and direct entry of a new judgment." ld. 59(f). 

'l'he purpose of a Rule 59 motion is to allow the trial court an opportunity to correct 

an error. See McDonald v. Zions First Nat'l Bank, 348 P.2d 957, 963 (Colo. App. 

2015). Relief under Rule 59 is appropriate where new facts arise or there is legal 

reconsideration based upon manifest factual or legal error; Pearson v. Dist. Court, 

924 P.2d 512, 515 (Colo. 1996) ("[T]he doctrine of the law ofthe case does not 

4 AB an order appointing a receiver or denying the discharge of a receiver is 
appealable as of right, see Colo. R. App. P. l(a)(4), such an order is a judgment, see 
Colo. R. Civ. P. 54(a); see also id. 58(a). Thus, the September 29 Order is a 
judgment and subject to review under Rule 59. See id. 59(a) (providing· that a party 
may move for post-trial relief after entry of a judgment). The State Licensing 
Authority's understanding, per the Court's explanation during the hearing, is that 
the hearing transcript is the judgment, i.e., a separate written order is not 
forthcoming. See id. 58(a) (providing for entry of a judgment). 
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require nor encourage a trial court to render a judgment erroneous in law."). 

The Court should exercise that authority here and modify its September 29 

Order, as the Court lacks the authority to circumvent Colorado constitutional, 

statutory, and regulatory law regarding occupational licensing in the marijuana 

industries. Further, the Court's Order displaces the executive b.r:anch's jurisdiction 

over licensing, violating the separation of powers doctrine. Constitutional 

avoidance counsels against a court taking such action, and the Court here has 

reasonable options available to it to avoid these issues. 

A. Colorado's Constitution and statutes require licensure and 
vest that authority in the State Licensing Authority. 

Two aspects of Colorado's marijuana law render problematic the Court's 

orders. First, is the requirement that all individuals who own, manage, control, or 

work in a licensed marijuana entities be individually licensed. Second, only the 

State Licensing Authority may grant a license. rrhese principles-i.e., the 

requirement of licensure and the State Licensing Authority's exclusive jurisdiction 

over licensure-have not only beeJ;l required twice by the General Assembly in 

statute, they are constitutionally enshrined. 

The Colorado Constitution, as amended through Amendment 64, provides 

that the cultivation, manufacture, distribution, and sale of retail marijuana is not 

lawful unless the "person conducting the activities described in this paragraph has 

obtained a current, valid license or is acting in his or her capacity as an owner, 

employee, or agent of a licensed [marijuana establishment]." Colo. Const. Art. 

XVIII § 16(4)(b)-(e). The Constitution further provides that the State Licensing 

5 



Authority is the agency responsible for such licensure. Id. § 16(5).5 Amendment 64 

is significant here for two reasons: First, with respect to retail marijuana, the 

Constitution requires licensure and provides that the State Licensing Authority is 

solely responsible for licensure. Second, with respect to medical marijuana, the 

Constitution affirms the regulatory structure established through the Medical 

Marijuana Code, see§§ 12-43.3-101 et seq., C.R.S. The Medical Marijuana Code 

predated Amendment 64, and it required licensure and vested the authority for 

licensure in the State Licensing Authority. See§§ 12-43.3-201, -202(1)(a), 310(8)(a), 

401, C.R.S. Amendment 64 approved this licensing structure and the State 

Licensing Authority's exclusive licensing role by mandating it for retail marijuana, 

and the General Assembly then adopted the Retail Marijuana Code, see§§ 12-43.4-

101 et seq., C.R.S., which generally parallels the Medical Marijuana Code. Thus, 

the licensing requirements in the marijuana industry, under the State Licensing 

Authority's exclusive authority, are constitutionally embedded. 

Consistent with the Constitution, both the Medical and Retail Marijuana 

Codes unamorguously'rh ki ' t-u:n:hrwfrrl a-cultivate, manttfa-ctu , Uistrihni:fr,:-nl~---------

sell marijuana except as authorized under the Codes-which includes being 

licensed. See § § 12-43. 3-102(2), 12-43.3-901 (2), 12-43.4-1 02(2), 12-43.4-901 (2)(a), 

C.R.S. And, as explained above, the Codes both provide that the State Licensing 

Authority is the only agency or entity with authority to grant a license. See §§ 12-

43.3-201 and 12-43.4-201, C.R.S. 

5 The Constitution refers to the "Department," which it defines as the Department 
of Revenue. Colo. Const. Art. XVIII§ 16(2)(c). The State Licensing Authority is the 
Executive Director of the Department of Revenue. § 12-43.3-201, C.R.S. 

6 



Critically, licensure and disclosure requirements governing this industry 

extend to all owners, managers; and employees of each licensed business. The 

Medical and Retail Marijuana Codes are designed "to prohibit and prevent the 

control of the outlets for the sale of [marijuana] by a person or party other than the 

persons licensed" under the Codes. §§ 12-43.3-313(3) and 12-43.4-312(2), C.R.S. As 

a consequence, all persons holding a direct and indirect financial interest in a 

licensed medical marijuana business or retail marijuana establishment must be 

disclosed to the State Licensing Authority. §§ 12-43.3-313(1) and 12-43.4-312(1), 

C.R.S. The Medical and Retail Rules, in turn, expressly require that any person 

who "possesses, cultivates, manufactures, tests, dispenses, sells, serves, transports 

or delivers [marijuana] as permitted by privileges granted under a [marijuana 

business license] must have a valid Occupational License." Rule M 233(A), 1 CCR 

212-1; RuleR 233, 1 CCR 212-2. And the licensing requirement applies to those 

with ownership or ownership-like interests. 6 See Rule M 204, 1 CCR 212-1; RuleR 

204, 1 CCR 212-2. 

licensed business, to manag·e a licensed business, to be employed by a licensed 

business, and even to enter unescorted the "limited access areas" of the licensed 

6 As explained during the hearing, "ownership" in the context of marijuana 
industries is broader than actual ownership. Rather, ownership is determined by a 
variety of factors including control, decision-making, an interest in profits, etc. See 
Rule M 204, 1 CCR 212-1; RuleR 204, 1 CCR 212-2. The Receiver's authorities and 
interests under the Receivership Order as drafted likely qualify him as an owner 
requiring appropriate licensure. But even if not, his powers with respect to the 
businesses would require an occupational license of some type. See Rule M 233(A), 
1 CCR 212-1; RuleR 233, 1 CCR 212-2. 
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business where marijuana is cultivated, stored, weighed, packaged, or tested. 7 

Only the State Licensing Authority may grant such a license. See, e.g., §§ 12-43.3-

201, -202(1)(a), -305, -401 and 12-43.4-201, -202(2)(a), -304, -4~1, C.R.S. It is 

unlawful (even criminally so under Colorado law, see§§ 12-43.3-901 and 12-43.4-

901, C.R.S.) to own, manage, control, or work in a marijuana entity without a 

license. 

B. The Court lacks the authority to appoint an unlicensed 
receiver f'or the Licensed Businesses. 

As explained above, the Colorad<? Constitution and statutes make it 

unlawful to own, manage, control, or work in a licensed marijuana entity without a 

license issued by the State Licensing Authority. The Court's September 29 Order, 

however, provides that the Receiver may do exactly that-in other words, it directs 

the commission of acts that are unlawful under state law. 

Although the Court has broad equitable powers and the authority to appoint 

a receiver, see Colo. R. Civ. P. 66, the Court cannot authorize a receiver to engage 

in unlawful acts. Whether acting under equity, law, or under their inherent 

authority, courts are not empowered to order the commission of unlawful acts. See, 

e.g., Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 1385 (2015) 

("Courts of equity can no more disregard statutory and constitutional requirements 

and provisions than can courts oflaw." (internal quotation marks and citation 

omitted)); Armstrong v. Driscoll Constr. Co., 110 P.2d 651, 653 (Colo. 1941) 

7 See, e.g., §§ 12-43.3-l 05, -202(2)(a)(VIII) and (IX), -305, -309, -310(6), -310(8),. 
310(11), -310(12), -313, -401, and -901(3)(a), (c) or (d), and 12-43.4-105,-
202(3)(a)(III) and (XVIII), -304, -308, 309(5), (7), (10), and (11), -312, -401, and-
901(3)(a), (c) or (d), C.R.S. 
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(rejecting party's argument to apply equitable principles to circumvent statutory 

requirements, as "equity follows the law" and "[t]o absolve the company from 

compliance with the law and permit the application of equitable principles in 

nothing less than unwarranted judicial legislation"); ln re Bauman, 535 B.R. 289, 

299 (Bankr. C.D. Ill. 2015) ("Courts must resist the temptation to implement an 

equitable remedy in a manner that contradicts or is inconsistent with a statutory 

scheme."). s If the "court's use of its 'inherent power' effectively to bypass the rules 

of civil procedure is an evil to be avoided," Rub ins v. Plummer, 813 P.2d 778, 779 

(Colo. App. 1990), then the Colorado Constitution and duly enacted statutes-as is 

the case here-constrain the exercise of the Court's authority, whether that 

authority is inherent, equitable, or otherwise. 

Where, as here, the legislative body vests an executive agency with 

authority over a statutory scheme, private parties cannot, by invoking the court's 

equitable powers, circumvent the legislature's statutory scheme. See Armstrong, 

135 8. Ct. at 1385. A court's power to appoint a receiver upon the request of a 

party may be constrained by applica e statutes. And "(n]o sUitor m eqmty: can as c 

the court to do an unlawful act through its receiver." See Louisville Trust Co. v. 

s See also, e.g., Rees v. Watertown, 86 U.S. 107, 122 (1873) ("A court of equity 
cannot, by avowing that there is a right but no remedy known to the law, create a 
remedy in violation oflaw, or even without the authority oflaw."); Hicks v. State, 
377 P.3d 976, 979 (Alaska App. !W16) (holding that a court may set pretrial orders 
in an area of law not governed by statute, but acknowledging that "inherent judicial 
authority is not unlimited: it must be exercised in a manner that does not explicitly 
conflict with constitutional or statutory law, and that does not defeat the policies 
embodied in those laws"); Travelers Casualty & Surety Co. v. Superior Court, 24 
Cal. Rptr. 3d 751, 761 (Cal. App. 2005) ("Whatever inherent authority [the trial 
judge] possessed could not be exercised in a manner that was inconsistent with or 
which contravened a statute."). 
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Cincinnati Inclined PlaneR. Co., 78 F. 307, 316 (C.C.D. Ohio 1897). 

For example, in Baker v. Dorfman, the U.S. Court of Appeals for the Second 

Circuit considered whether an order appointing a receiver over a law firm was 

proper where the order purported to give the receiver powers that might violate 

New York state law and legal ethics rules. 232 F.3d 121, 122-23 (2d Cir. 2000). 

Remanding the case, the Second Circuit directed that "the district court should 

modify the Receiver Order in a manner that it deems appropriate to accomplish 

the purpose of the receivership while maintaining compliance with the 

relevant law and rules of legal ethics." Id. at 124 (emphasis added). 

And in LaShawn A. by Moore v. Barry, the U.S. Court of Appeals for the 

D.C. Circuit considered an order appointing receivers over the District of 

Columbia's child welfare system. 144 F.3d 847 (D.C. Cir. 1998). The order 

"authoriz[ed] the Receiver to violate District law in several areas to the extent 

local law 'unreasonably interfered with the Receiver's discharge of [her) 

responsibilities."' Id. at 852. The court held that the receiver order was infirm, as 

unl€ss pursuant to the command of a higher law." Id. at 853. Under the separation 

of powers doctrine, it is a "fundamental tenet" that "a court's enforcement powers 

are restricted by the dictates of the legislature." Id. As the district court's order 

was overbroad and "raises significant separation of powers concerns," the D.C. 

Circuit remanded the case for further proceedings. Id. at 855.9 

9 The D.C. Circuit left open the possibility that a circumstance could arise under 
which the receiver should be able to violate local law. But the Court imposed 
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In other words, the courts in these cases recognized that the receiver could 

not be given powers that violated otherwise applicable laws. Because the Receiver 

here is not licensed by the State Licensing Authority, the September 29 Order 

authorizes the Receiver to engage in acts that are unlawful under Colorado law, 

and therefore, exceeds the Court's authority. 

C. The Court's Order violates the separation of powers doctrine. 

The Court's September 29 Order effectively displaces the State Licensing 

Authority's from her constitutionally and statutorily prescribed role in licensing 

those who control, manage, or work in licensed marijuana entities, an authority 

that is central to the State's regulation of the marijuana industry. As such, it 

violates the separation of powers doctrine.1o 

The Colorado Constitution provides that one branch of government may not 

interfere with a coordinate branch's exercise ofits powers. See Colo. Canst. Art. III; 

see also, e.g., Pena v. Dist. Court of the Second Judicial Dist., 681 P.2d 953, 956 

(Colo. 1984). And the Colorado courts have held that the separation of powers 

doctrme proli:.tlhts courts from encroach:i:frWan-an-agency's exeicise of its author tt· ";V"":-- --------

"This doctrine insures .that the judiciary will not under the pretense of deciding· a 

exacting restrictions on the circumstances and procedures by which that could 
happen, including requiring judicial review and approval first and on a case-by
case. See 144 F.3d at 854-55. In this matter, if some issue arises or is identified 
about the operations of the Licensed Businesses, the proper course would be to 
bring that issue to the Court's attention first. The Court could then address the 
issue in context and through a narrowly tailored remedy that does not violate the 
separation of powers doctrine. 

1o There is limited review of agency licensing decisions and actions pursuant to the 
State Administrative Procedures Act. See§ 24-4-101, et seq., C.R.S. The APA does 
not, however, permit a court to assume an agency's licensing function itself. 
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case, preempt an executive agency from exercising powers properly within its own 

sphere." Colo. State Dep't of Health v. Geriatrics, Inc., 699 P.2d 952, 959 (Colo. 

1985) (internal citations omitted); see also e.g., Kart v. Hufnagel, 729 P.2d 370, 373 

(Colo. 1986) ("Courts do not have jurisdiction to interfere with the executive 

branch of the government in the performance of its statutory duties."); Moore v. 

Dist. Court of Denver, 518 P.2d 948, 951 (Colo. 1974) (same). 

The doctrine prevents the judiciary from displacing an agency's licensing 

authority and discretion. The Colorado Supreme Court addressed this principle in 

Kow·lis v. District Court, where the Commissioner of Agriculture sought a 

temporary restraining order and injunctive relief to enforce a cease and desist 

order directing a facility operator to cease operating a pet care center without a 

license. 930 P .2d 1329, 1332-33 (Colo. 1997). Although recognizing that the 

operator was not in compliance with the licensing requirements, the trial court 

denied the Commissioner's request for interim relief and deferred deciding on 

permanent relief, allowing the facility to continue operating "in violation of the 

Relying on the fact that the "General Assembly may prohibit practice of a 

profession or operation of a facility in the absence of a statutorily-prescribed 

license or permit," the Colorado Supreme Court found the trial court's actions 

constituted an abuse of discretion and had the "effect [ofj grant[ing] to this 

unlicensed facility an interim operating license not available to it under the Act." 

Id. at 1333, 1337. The trial court's action in allowing the facility to operate without 

the proper licenses, the Court held, improperly displaced the administrative 
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agency's authority and discretion over licensing: "We conclude that the court thus 

undertook the agency's role in determining when and how to employ the agency's 

enforcement discretion as to licensure. However, it is not an appropriate function 

of the court to act as a licensing agency." I d. 

And in Colorado State Department of Health v. Geriatrics, Inc., the Colorado 

Supreme Court reviewed an order by the Court of Appeals that purported to give a 

licensee additional time to comply with an agency's standards fOl' recertification. 

699 P.2d at 959. The Court held that the order violated the separation of powers 

doctrine, as "the decision whether to recertifY or relicense [the licensee] is 

statutorily committed to the [agency], subject to the limitations of judicial review." 

Id. To the extent that the Court of Appeals effectively ordered there-licensing of 

the licensee, "notwithstanding the statutory and regulatory framework established 

for such actions, that decision violated the separation of powers doctrine." Id. 

The Court's orders here run afoul of these principles. By granting the 

Receiver authority to operate, manage, and control the Licensed Businesses 

license not available to [the Receiver] under" the law.Kourlis, 930 P:2d at 1337. 

And as such, the Court has improperly supplanted the State Licensing Authority's 

jurisdiction over marijuana licensing. See also Maul v. State Bd. of Dental Exam'rs, 

668 P.2d 933, 937 (Colo. 1983) ("It is not within the scope of judicial review ... for 

this court to act as a professional licensing board."); Colo. Dep't of Rev. v. Dist. 

Court of Cnty. of Adams, 4 70 P.2d 864, 867 (Colo. 1970) (explaining that an 

executive agency "[b]y virtue of the authority of the constitution" has the duty to 
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"carry into effect the provisions of the revenue law which it is required to execute," 

and that separation of powers prevents the judiciary from "strip [ping] them of 

their constitutional powers" (internal citations omitted)). 

D. The Court can modify the Receivership Order in a manner 
that achieves the parties' objectives and that is consistent 
with Colorado law and the separation of powers doctrine. 

The State Licensing Authority does not dispute that the Court may appoint 

a receiver.ll See Colo. R. Civ. P. 66. The concern is the scope of the authority given 

to the Receiver. The Court can modify the Receiver's authority, and/or otherwise 

order remedies, that address the parties' needs and do not violate Colorado's 

marijuana laws or the separation of powers. Cf. People v. Owens, 228 P.3d 969, 972 

(Colo. 2010) ("Because confrontations of constitutional authority are seldom in the 

long-term public interest, we have encouraged and lauded their avoidance in favor 

of mutual understanding, respect, and self-restraint."); Bd. of County Comm 'rs, 

895 P.2d at 548 ("An appropriate use of the inherent powers doctrine recognizes 

the subtle balancing of the three branches of government, which is necessary to 

fur ther the public int erest of a cooperative and harmomous governmennrr-------------

structure."). 

It appears the Receiver's appointment arose because of questions about the 

financial positions of the Licensed Businesses. A comprehensive review of the 

Licensed Businesses' books and records, both historical and ongoing, does not 

implicate the State Licensing Authority's interests. Nor would it implicate the 

11 To be clear, the State Licensing Authority takes no position on whether the 
circumstances in this case merit the appointment of a receiver. 
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State Licensing Authority's interests if the Receiver engaged in monitoring of the 

Licensed Businesses to ensure that no dissipation or waste of the Licensed 

Businesses or their assets occur. If a concern with waste or dissipation arises, the 

Receiver can quickly bring that to the Court's attention for action (e.g., contempt 

proceedings). In short, by more narrowly tailoring the Receiver's powers, the Court 

can achieve its objectives in manner that is consistent with Colorado law.l2 

The Receiver can also obtain a license, and review of any such license 

application will be expedited. In fact, the State Licensing Authority expedited an 

occupational license (which has been approved) for one of the Receiver's employees. 

Requiring appropriate licensure for a receiver is particularly appropriate now, as 

Respondent's license has expired, and these businesses have no licensed owner. If 

the businesses are to continue operating, the Receiver should be licensed to fill 

that gap. The Receiver expressed some concern during the hearing that obtaining a 

license would place him under the 'jurisdiction of the State Licensing Authority. 

But there are no divergent interests here: both the Court and the State Licensing 

Authority have the same interest m ensurmg that the busmesses are operated m a 

lawful manner. 

CONCLUSION 

The State Licensing Authority respectfully requests that the Court alter or 

amend its September 29 Order and modify the Receivershjp Order as described 

above. 

12 Again, such a remedy assumes the Respondent will again obtain an Associated 
Key license. 
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Respectfully submitted this 13th day of October, 2016. 

CYNTHIA H. COFFMAN 
Attorney General 

First Assistant Attorney General 
NATHAN A. BRUGGEMAN* 
Assistant Attorney General 
Revenue & Utilities Section 
*Counsel of Record for Intervenors, Barbara J. 

Brohl in her official capacity as Executive 
Director of the Colorado Department of 
Revenue and the State Licensing Authority 
for the Marijuana Enforcement Division 
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ensure the confidence of the federal authorities 1 proportions as the court deems just. Those are also 
partly. 2 public policies of the State of Colorado. 

MS. BRETT GOLDIN: Partly, yes. 3 I recognize that when the licensing 
THE COURT: Which is what-- 4 people put together the marijuana regulations, 
MR. BRUGGEMAN: Correct. The persons, 5 marijuana people getting divorced never carne into 

for example, with cmmections to organized crime, drug 6 their minds, and marijuana people dying and does their 
cartels, other unsavory characters are not coming in 7 non-licensed wife inherit the family business that is 
on the side to the businesses. H going to pay for the children to go to college or is 

MS. BRETT GOLDIN: And part of the whole q it going to self-destruct. I mean, there were lots of 
thlng -- the reason that we are talldng about 10 things that were not addressed because there was a 
controlled money is part of the whole thlng is sort of 11 particular focus. 
the following of the money and the financial interest. 12 I sat as a probate judge for a while. If 

THE COURT: Understood. So I read l3 someone carne down with West Nile who owns a business 
everyone's briefs today because I got everyone's 14 and needs a guardian appointed, what are the 
briefs today just by happenstance, but I've read them 1~ regulatory people going to say about his business that 
all. So I understand that the robust controls and 16 is supporting his family. There's lots of issues that 
procedures have been and are effective in practice in 17 could come up. 
Colorado via these licensing rules. And I'm also 18 So the public policy of Colorado is that 
aware, judicial notice, that Colorado is a leader in 19 dissolution of marriage should be, at least litigious, 
thls area and other jurisdictions are looking at and 20 as cost effective as possible, and the rules in 
looking to Colorado for ways to put together their 21 divorce court are that the people are to have a just, 
legalization of marijuana. I think I've seen people 22 timely, and cost effective process. And part of that 
have even come up from South America to see how 23 is by setting out mandatory disclosures that both 
Colorado is handling this issue. 24 sides have to make and to update on an ongoing basis. 

And I have, and l read the memo sent out 25 In this particular case, the licensed 
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by the department of justice, I think it's the Cole 1 marijuana owner, and I have no facts about the 
Memo, James M. Cole. And it sets forth the 2 background of any of this, but he was to provide these 
enforcement priorities of the department of justice 3 disclosures per Colorado law on or before May 13, what 
and says this list ofbulleted issues are to inform 4 is his income, what's the value of his businesses 
the discretion of the assistant U.S. attorneys, U.S. 5 here, what are his tax returns documenting the 
attorneys around the country in their enforcement 6 business and income. May 13, alJ of those things were 
decisions. ? due and extensions were granted and day after tomorrow 

And the rules and regulations are to 8 is October. And last I've heard the disclosures have 
rurtner me puonc po11cy, whtch as I understand the 9 not been made about what's the state of the busiuv~, 
public policy, is to address these concerns that the 10 what income is it throwing off, et cetera. 
United States Department of Justice has that you're 11 So the Court has options to enforce the 
legalizing something that the United States still sees 12 Jaw to assure that there is just, timely, and cost 
as criminal, and these are our particular concerns, 13 effective processes for the people involved, and the 
and how are you going to address this and these H enforcement option the Court used in this case was to 
procedures and regulations or how you are addressing 15 appoint a receiver to sort out if it's a matter-- and 
these concerns. And I think the people who put them 16 I don't know the answer to this. We have not gone 
together should be justifiably proud of the work that 17 into any of the facts. Part of what the receiver is 
went into these rules and regulations to address this 18 going to sort out is, is this business or cluster of 
public policy. 19 businesses in disarray or are the businesses sound, is 

So Colorado also has public policy 20 it just the bookkeeping is in disarray. Nobody has 
articulated at 14-10-102 to mitigate the potential 2i that infmmation yet. We're just five months behind 
harm to spouses caused by the process of!egal 22 in the disclosures. May, now we're corning into 
dissolution and to -- under the division of property, 23 October. 
part of the divorce statutes to divide marital 24 So the Court wanted the receiver to sort 
property without regard to marital misconduct in such 25 out is it business or is it bookkeeping. And when I 
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look at the Cole Memo, not one of the concerns, not a 1 to modify the appointment of the receiver. It's the 
single concem that the department of justice set out 2 Court's power to appoint. And all of the things the 
here is in any way implicated by the Court ordering a 3 Cole Memo is concerned about are addressed by having 
receiver to take over this business and sort out, is ~ this under the direct control of the Denver District 
it a business issue, is it a bookkeeping issue. Run 5 Court through a receiver:of a custodian of the 
the business, keep it as strong as possible in the 6 businesses while this divorce is happening. When the 
interim while all of this is being sorted out. 7 divorce is over, when the decrees are signed, he turns 
There's nothing in a receiver doing that that 8 back into a pumpkin, and whatever happens with the 
implicates any of the concerns that the U.S. attorney 9 business, happens with the business. It goes back to 
has, and I also don't think that agreeing to a 10 Mr. Humphrey or whatever. 
receiver untangling this collection of businesses puts 11 And I think the AG, on behalf of the 
Colorado's regulatory goals at issue either. 12 licensing authority, can recognize that they too have 

This is a specific circumstance in a case 13 discretion, just like discretion was exercised by not 
that has already been ordered to be suppressed. This H arresting the lawyers who put the rules and 
case is not a public record because of the business, 15 regulations together, even though they were 
because of the assets of the parties involved, this 16 technically against U.S. law when they were doing it. 
case is already not a public case. The circumstance 17 I remember, and what I was thinking of 
here involves a professional entity as an arm of the 18 when I read through all ofthis is there was zero 
Court sorting out the business. 19 tolerance for weapons in schools, zero tolerance. And 

And the other thing that I think is 20 there was a particular story that just went viral. A 
important is that the U.S. attorney's enforcement 21 kindergartner or a first grader opened up her lunchbox 
priorities were to inform the various appointed U.S . 22 and mom had left a knife. I can't remember if it was 
attorney's discretion. Every lawyer who helped draft 23 a butter knife or some sort of bread knife to cut the 
all of these rules and regulations violated his oath, 24 sandwich with, and she marched it right up to her 
violated legal ethics because it was all contrary to 25 teacher and was promptly suspended for three days 
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U.S. law to help facilitate the production and sale 1 because zero tolerance for a child bringing a weapon 
and profit-making of marijuana. Every single lawyer 2 to school, and the child brought a knife to school. 
who put these rules and regulations together violated 3 And it went viral because -- I think it went viral for 
the law. But there was a different public policy at 4 a reason. People know when discretion is being 
issue there, which is that the people had voted on 5 appropriately exercised and when it's not. 
this, the governor wanted people to sit down and 6 I appreciated very much the pleadings in 
figure out how to do this, how to implement it, and I 7 this case. I appreciated very much on this issue the 
suppose someone could have ftled a grievance against 8 comments made by everyone. It's very interesting. 

' 

i 

these lawyers or brought criminal charges agatnst1hc i'~ctla~~d"byth~ittmro'f--
lawyers for facilitating the production of what the 10 the receiver and the position of the petitioner that 
U.S. still calls a Schedule I controlled substance, 11 this is my authority, not the executive branches' 
but nobody did that because it was acknowledged that 12 authority to inform me how to appoint a receiver and 
there was another public policy being served here, and 13 what I need to do. The receiver is just keeping 
that's putting together these laws, even though they 14 custody of the case, keeping ofthe assets, keeping 
were contrary to the United States laws. 15 them safe, productive while this case is proceeding. 

And I think -- I mean, I don't think this 16 And thereafter, once we get it figured out, it will go 
is going to become public in any way because it's -- 17 back to wherever it is supposed to go. Does anyone 
and it's not because we're here at JAG, it's because 18 have any questions? 
this case was suppressed in the courthouse if we were 19 MS. WITKUS: Will the Court be issuing a 
sitting in a Denver courthouse. But even so, people /.0 written order? 
understand the exercise of discretion, which I am 21 THE COURT: Transcript. I can make it 
finding is something that should happen here, separate 22 more coherent, I suppose. 
from my order, which is that the receiver is 23 MS. BRETT GOLDIN: So I guess I just had 
authorized under the inherent equitable powers of the 2~ a question about where that left the state licensing 
Court as set forth in the two responses to the motion 25 authority, because, for example, under paragraph 16 it 
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DISTRICT COURT, CITY AND COUNTY OF DENVER, 
COLORADO 
Denver City & County Building 
1437 Bannock Street, Room 256 
Denver, CO 80202 

In re the Marriage of: 

Petitioner: KELSEY M. YATES 

Respondent: KIRI A. HUMPHREY 

Case No. 2016CV30777 

ORDER: STATE LICENSING AUTHORITY'S MOTION TO ALTER OR 
AMEND THE JUDGMENT 

THIS MATTER comes before the Court on the State Licensing Authority Barbara J. 
Brohl's Motion to Alter or Amend the Judgment. The Court, having reviewed the briefing, and 
being otherwise advised: 

HEREBY ORDERS that the Motion is GRANTED. The order appointing the Receiver 
shall be modified such that the Receiver may not exercise unlawful control over the licensed 
marijuana businesses. The individuals acting as or on behalf of the Receiver to control, manage 
or work in the licensed businesses shall obtain approp~·iate licensure from the State Licensing 
Authority. 

Dated this __ day of ______ _, 2016. 

BY THE COURT: 

District Comt Judge 




